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THE SPECIAL DIPLOMATIC MISSION OF THE UNITED 
STATES TO THE PROVISIONAL GOVERNMENT OF RUSSIA:! 


ADDRESS OF ELIHU ROOT, CHAIRMAN, TO THE COUNCIL OF 
MINISTERS, PETROGRAD, JUNE 15, 1917 


THE mission for which I have the honor to speak is charged by the 
Government and the people of the United States of America with a 
message to the Government and the people of Russia. 

The mission comes from a democratic republic. Its members are 
commissioned and instructed by a President who holds his high office 
as Chief Executive of more than one hundred million free people, by 
virtue of a popular election in which more than eighteen million votes 
were freely cast and fairly counted, pursuant to law, by universal, 
equal, direct and secret suffrage. 

For one hundred and forty years our people have been struggling 
with the hard problems of self-government. With many‘ shortcomings, 
many mistakes, many imperfections, we have still maintained order and 
respect for law, individual freedom, and national independence. 

Under the security of our own laws we have grown in strength and 


prosperity, but we value our freedom more than wealth. We love 


liberty, and we cherish above all our possessions the ideals for which our 
fathers fought and suffered and sacrificed, that America might be free. 
We believe in the competence and power of democracy, and in our 
heart of hearts abides a faith in the coming of a better world, in which 
the humble and oppressed in all lands may be lifted up by freedom to 
a heritage of justice and equal opportunity. 

The news of Russia’s new-found freedom brought to America uni- 
versal satisfaction and joy. From all the land sympathy and hope 
went out towards the new sister in the circle of democracies; and this 
mission is sent to express that feeling. The American democracy sends 
to the democracy of Russia, greeting, sympathy, friendship, brother- 
hood, and Godspeed. 


1 The complete addresses of Mr. Root in Russia are now in press, and will 
shortly be published by the Harvard University Press. — Ep. 
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Distant America knows little of the special conditions of Russian 
life, which must give form to the government and to the laws which 
you are about to create. As we have developed our institutions to serve 
the needs of our national character and life, so we assume that you will 
develop your institutions to serve the needs of Russian character and 
life. As we look across the sea we distinguish no party and no class. 
We see great Russia as a whole; as one mighty striving and aspiring 
democracy. We know the self-control, the essential kindliness, the 
strong common-sense, the courage and the noble idealism, of Russian 
character. We have faith in you all. We pray for God’s blessings 
upon you all. We believe that you will solve your problems; that you 
will maintain your liberty; and that our two great nations will march 
side by side in the triumphant progress of democracy until the old 
order has everywhere passed away and the world is free. 

One fearful danger threatens the liberty of both nations. The armed 
forces of military autocracy are at the gates of Russia and of her Allies. 
The triumph of German arms will mean the death of liberty in Russia. 
No enemy is at the gates of America, but America has come to realize 
that the triumph of German arms means the death of liberty in the 
world; that we who love liberty and would keep it must fight for it, 
and fight now when the free democracies of the world may be strong 
in union and not delay until they may be beaten down separately in 
succession. 

So America sends another message to Russia; that we are going 
to fight, and have already begun to fight, for your freedom equally 
with our own, and we ask you to fight for our freedom equally with 
yours. We would make your cause ours, and our cause yours, and with 
common purpose and the mutual helpfulness of firm alliance, make 
sure the victory over our common foe. 

You will recognize your own sentiments and purposes in the words 
of President Wilson to the American Congress, when, on the second 
of April last, he advised the declaration of war against Germany. He 
said: 

We are accepting this challenge of hostile purpose because we know 


that in such a government (the German government), following such 
methods, we can never have a friend; and that in the presence of its 
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organized power, always lying in wait to accomplish we know not 
what purpose, there can be no assured security for the democratic 
governments of the world. We are now about to accept the gage of 
battle with this natural foe to liberty and shall, if necessary, spend 
the whole force of the nation to check and nullify its pretensions 
and its power. We are glad, now that we see the facts with no veil 
of false pretense about them, to fight thus for the ultimate peace of 
the world and for the liberation of its peoples, the German peoples 
included; for the rights of nations great and small and the privilege 
of men everywhere to choose their way of life and of obedience. 
The world must be made safe for democracy. Its peace must be 
planted upon the tested foundations of political liberty. We have 
no selfish ends to serve. We desire no conquest, no dominion. We 
seek no indemnities for ourselves, no material compensation for the 
sacrifices we shall freely make. We are but one of the champions 
of the rights of mankind. We shall be satisfied when those rights 
have been made as secure as the faith and the freedom of nations 
can make them. 


And you will see the feeling toward Russia with which America 
has entered the great war in another clause of the same address. 
President Wilson further said: , 


Does not every American feel that assurance has been added to our 
hope for the future peace of the world by the wonderful and heartening 
things that have been happening within the last few weeks in Russia. 
Russia was known by those who knew it best to have been always in 
fact democratic at heart, in all the vital habits of her thought, in 
all the intimate relationships of her people that spoke their natural 
instinct, their habitual attitude towards life. The autocracy that 
crowned the summit of her political structure, long as it had stood 
and terrible as was the reality of its power, was not in fact Russian 
in origin, character, or purpose; and now it has been shaken off and 
the great generous Russian people has been added in all their naive 
majesty and might to the forces that are fighting for freedom in the 
world, for justice, and for peace. Here is a fit partner for a League 
of Honor. 


That partnership of honor in the great struggle for human freedom, 
the oldest of the great democracies now seeks in fraternal union with 
the youngest. 

The practical and specific methods and possibilities of our allied 
codperation, the members of the mission would be glad to discuss with 
the members of the Government of Russia. 
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REPLY OF THE MINISTER OF FOREIGN AFFAIRS 


Ir is a great honor to me to have the pleasure of receiving this high 
commission which is sent by the American people and their President 
to freed Russia and to express the feelings of deep sympathy which the 
Provisional Government, representing the people of Russia, have toward 
your country. 

The event of the great revolution which we have achieved makes 
allies of the oldest and the newest republics in the world. Our revolution 
was based on the same wonderful words which first were expressed in 
that memorable document in which the American people in 1776 declared 
their independence. 

Just as the American people then declared: 


We hold these truths to be self-evident, that all men are created 
equal, that they are endowed by their Creator with certain unalien- 
able Rights, that among these are Life, Liberty, and the pursuit of 
Happiness. That to secure these rights, governments are instituted 
among Men, deriving their just powers from the consent of the governed. 
That whenever any Form of Government becomes destructive of these 
ends, it is the Right of the People to alter or to abolish it, and to 
institute new government, laying its foundation on such principles, 
and organizing its powers in such form as to them shall seem most 
likely to effect their Safety and Happiness. Prudence, indeed, will 
dictate that governments long established should not be changed for 
light and transient causes; and accordingly all experience hath shown 
that mankind are more disposed to suffer, while evils are sufferable, 
than to right themselves by abolishing the forms to which they are 
accustomed. But when a long train of abuses and usurpations, 
pursuing invariably the same Object, evinces a design to reduce them 
under absolute Despotism, it is their right, it is their duty, to throw 
off such Government, and to provide new Guards for their future 
security. 


So the Russian people, which for centuries have been enslaved by 
a government which was not that which the feeling of the nation wished 
or wanted, have so declared and shaken off the fetters which bound them, 
and as the wind blows away the leaves in autumn so the government 
which has bound us for centuries has fallen and nothing is left but the 
free government of the people. 
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So the Russian people now stand before the world, conscious of their 
strength and astonished at the ease with which that revolution happened, 
and the first days of our freedom indeed brought surprise to us as well 
as to the rest of the world; but the day which brought the revolution 
was not only a day which brought freedom, for it brought us face to 
face with two enormous problems which now stand before the Russian 
people, and these problems are the creation of a strong democratic 
force in the interior of Russia and a fight with the common foe without, 
with that foe which is fighting you as well as us and which is now the 
last form and last strength of autocracy; and it was with a feeling of 
gladness that we found you on the side of the Allies and that after our 
revolution there was no autocracy among those with whom we found 
ourselves fighting. We found with joy that in the high, lofty motives 
which have impelled your great republic to enter this conflict there is 
no strain of autocracy or spirit of conquest, and our free people shall 
be guided by those same high, lofty motives and principles. 

And now let us stand together, for we pursue the same endeavor 
in the war and in the peace which is to follow. We répresentatives of 
the Russian nation who have been placed at its head to lead the Russian 
nation through its hardships on its way to freedom, following these 
principles which have always brought a nation from complete slavery 
into complete freedom, are confident we shall find the way which will 
lead us side by side, not only the Russian peoples but their allies, along 
that way which will bring us to future happiness. 

The revolution of Russia is a moral factor which shows the will of the 
Russian people in its endeavor to secure liberty and justice, and these 
elements the Russian people show and wish to show, not only in their 
internal affairs which we ourselves have to lead and in which we wish 
to be guided by these principles, but also in our international relations 
and in our international policies. 

This war, which was brought upon us three years ago and which the 
Russian revolution found when it entered the struggle of free nations, 
left but one door for us to enter, and by that door we have entered and 
we shall continue in that path. These Russian people strive to the end 
of militarism and to a durable peace which would exclude every violence, 
from whatever side it may come and all imperialistic schemes, whatever 
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their form may be. The Russian people have no wish of conquest or 
dominion and are opposed to those ideas in others, and first of all they 
will not allow any of those imperialistic desires which our enemy has 
formed, manifest or hidden, to come to good in whatever sphere he may 
have planned them, political, financial, or economic. This constitutes 
the firm will or what Russia has to guard herself against. 

There is also a second great thought which was expressed by that 
memorable document by which the nation of the United States and its 
people at the day of their independence declared their desires and wishes, 
which says that nations should have a right to show themselves the way 
they wished to go and to decide for their future, and this high principle 
the Russian people have accepted and considered that it must guide 
their politics, and they consider also that all nations, however small 
or great, have the right to decide what their future will be and that no 
territory and no people can be transferred from one country to another 
without their consent and like things. Human beings have the right to 
say for themselves what they shall do and whose subjects they shall 
become. 

I am happy to see you and happy to say that there is no idea or 
factor of a moral or material kind to divide us or to prevent us from 
being hand in hand across the Pacific. These two great peoples, the 
free people of Russia and the free people of America—the great people 
of the United States who are the oldest, strongest, and purest democ- 
racy,— hand in hand will show the way that human happiness will 
take in the future. 

Allow me, therefore, to greet you, to welcome you in the name of 
my colleagues and of our government which represents our people, and 
to say how happy we are to see you here. 


A UNIQUE INTERNATIONAL PROBLEM! 


Just previous to the outbreak of the European War there was an 
international conference in session at Christiania in Norway which was 
charged with the solution of a problem unique from an international 
standpoint. It arose from the extraordinary political situation of the 
archipelago of Spitzbergen lying about four hundred miles north of the 
Norwegian coast. 

The conference, which was in session for several weeks and to which 
the United States sent delegates, as did all the Powers of Northern 
Europe, was unable to reach a definite agreement, so that the problem 
remains unsolved. Sometime, however, a solution will have to be found, 
although the United States may not participate in future conferences, 
since the American interests which were involved in 1914 have, it is 
reported, been transferred to Norwegian capitalists. But whether we 
take part or not in working out the problem, it is none the less interesting 
on account of its difficulties and unusual character, as will be disclosed 
when the facts are stated. 

Prior to the beginning of the present century the islands of Spitz- 
bergen, which are nearly 50,000 square miles in area, were merely places 
of resort for whalers and hunters of various nationalities. The barren 
shores and deep harbors, which are closed by arctic ice eight or nine 
months in the year, were deemed to be valueless for permanent occu- 
pation. About the year 1900, however, coal deposits in West Spitz- 
bergen, the existence of which had been known for some time, were 
found to be commercially valuable, and a company with American capital 
was organized to exploit them. Confident of the wealth of these coal 
fields, a considerable investment was made, shafts were sunk, and 
machinery and buildings erected. 

The profitable nature of the enterprise aroused the cupidity of per- 
sons belonging to nationalities other than that of the first company and, 


' This article was prepared by Mr. Lansing before he became Secretary of 


State. — Eprror-1n-CHIEF. 
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following the example set, they began to make claims to the coal-bearing 
area, asserting their intention to engage in the industry. These con- 
flicting claims were the cause of attention being called to the political 
situation of the islands. 

The unique feature of the situation is this: Although the islands 
of Spitzbergen were discovered over two centuries ago and have been 
frequently visited since their discovery, no nation has ever considered 
it worth its while to occupy them or to assert sovereignty over them. 
The intense cold and the long period of the year when they are ice-bound 
necessarily made an attempt to develop their resources extremely 
difficult, so that they seemed to be an undesirable possession, a probable 
source of expense rather than a source of profit. This was the prevailing 
opinion of those governments whose vessels visited occasionally those 
barren shores in search of furs and whales. Thus the archipelago 
remained unoccupied, and it became generally recognized that Spitz- 
bergen was terra nullius, a “‘no-man’s land.’”’ Doubtless in recent years 
more than one government would have been willing to have annexed 
the territory in view of its possible mineral wealth, but having so long 
acquiesced in the declaration that it was terra nullius none has had the 
hardihood to claim sovereignty over the archipelago. 

This extraordinary political state of the islands, to which a parallel 
will be hard to find in modern times, would have excited little interest 
but for the recent discovery of the richness of the coal deposits and the 
presence of a mining population, which gave promise of being permanent. 
If this population increased and persons of different nationalities settled 
in the islands laying claim to lands already claimed by others, how 
would these people be governed and to what authority could they appeal 
to settle their conflicting claims and to protect them in the enjoyment 
of their rights? That was the problem in 1914 and is the problem still 
which the Powers interested will have to solve. And in view of the 
fact that the principle of terra nullius must be considered as a factor it 


is by no means easy of solution. 

Admitting that it is necessary to establish some form of govern- 
ment in the archipelago, the question presented is, Upon what theory 
can a government be established over a territory owned by no nation? 
What basis is there for the exercise of sovereign rights? 
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The situation is one that is entirely novel. The records of history 
will be searched in vain for precedents. The common conception of 
government carries with it the idea of a state and that idea seems to be 
inseparable from territory and from territorial sovereignty; in fact 
it is almost impossible to think of a government without thinking of a 
territory over which it operates. Now in Spitzbergen the proposition 
is to establish a government which can exercise its functions within 
a territory over which it has no sovereign powers, and which derives 
no authority from territorial dominion, for none exists. Can it be done? 
And if so, how can it be done? 

Since a similar state of affairs has never before arisen to perplex 
the statesmen of the world, there is no use in seeking a solution in past 
examples. Indeed, so unusual is the situation, that comparisons and 
conclusions drawn from historical experience are entirely wanting, and 
the problem must be solved by a consideration of the fundamental 
principles underlying governmental institutions. It must be deter- 
mined whether the nature of sovereignty admits of the possibility of the 
exercise of sovereign power on land without the existence of territorial 
sovereignty. Such a question leads into the field of political philosophy, 
into an analysis of the abstract idea of sovereignty, and into a considera- 
tion of its origin, extent, and exercise. 

In order to approach the subject intelligently it is necessary at the 
outset to lay down a few premises, which are more or less axiomatic. 

First. Sovereignty is, stated in general terms, the power to do all 
things without accountability. 

Second. Sovereignty in its exercise finds expression in the direction 
and limitation of human action in its relation to persons and things; 
and this direction and limitation may be restricted by a spacial sphere 
or by the particular persons, whose actions are directed and limited. 

Third. Government is an exercise of sovereignty and is, therefore, 
dependent for its existence upon the existence of sovereignty. 

Admitting the correctness of these three premises, it is manifest 
from the second that there are two general forms of sovereign authority, 
namely, the exercise of direction and limitation of human action within 
a defined area without regard to the persons affected, which furnishes 
the concept of territorial sovereignty (dominium) and the exercise of 
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direction and control of the actions of particular persons without regard 
to the place of exercise, which furnishes the concept of political sover- 
eignty (tmperium). 

Can the latter type of sovereignty, which has to do with the ideas 
of nationality, allegiance, and kindred relations be exercised without 
territorial sovereignty? If so, a basis is offered on which a government 
could be instituted and could operate in an unpossessed territory. 
If the exercise of sovereignty is not absolutely dependent on a territorial 
sphere, then it would appear that sovereign authority might be exercised 
over a certain class of persons within a particular area, without regard 
to the right of sovereignty over the area itself. The locus of the person 
would be one of the means of particularizing him, and the other means 
would be that he was subject to sovereign authority by virtue of nation- 
ality or allegiance. These two conditions fulfilled, political sovereignty 
might exist without reference to the possession of territorial sovereignty. 

It would seem to be a fact demonstrable from history that, when 
territorial sovereignty and political sovereignty come into conflict 
as to the control of human action, territorial sovereignty has been as 
a rule, though not always, considered to possess the superior jurisdiction, 
in fact political sovereignty would seem to be an adjunct predicated on 
the existence of territorial sovereignty. The point about it is that in 
spacial limitation the two types do not have to coincide. 

Is it then possible to conceive of a government without a territory 
over which it has control? The first impression is certainly against 
such a conception; but remembering that sovereignty has to do with 
human action alone, the essential condition is a body of persons subject 
to a sovereign authority. Wherever such persons may be, they are 
under the regulation of the sovereign power, the exercise of such regu- 
lation is government, and it may be confided to any representative 
named by the sovereign power. Now suppose that the exercise of 
authority is not only restricted to certain persons but also to a particular 
territory, there is then a government created by a state or states dele- 
gating political sovereignty with limitations as to persons and spacial 


area. 
Necessarily a government of this type would not have such extensive 
powers as one based upon territorial sovereignty within the geographical 
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limits in which it is empowered to operate by its creators. Control 
over foreigners is entirely dependent upon territorial sovereignty. 
Persons not owing allegiance to a state creating such a government 
would be bound in no way to submit to it, although they might be within 
the area to which its exercise is limited. So far as such persons are 
concerned, there would be no government existent, and they could 
not be rightfully compelled to regard its commands. 

The institution of a government of this character, based solely 
upon the political status of persons, would seem to offer a possible 
solution to the puzzling situation of affairs as they now exist in Spitz- 
bergen. The persons, subject to the administration of such a govern- 
ment, would be only those who are nationals of states voluntarily 
confiding the exercise of their political sovereignty within the insular 
territory to the government so instituted. A state, not delegating in 
terms its sovereign rights over its nationals in the islands, would not 
be bound legally or morally to recognize the authority of the govern- 
ment instituted, nor would its nationals be under obligation to sub- 
mit to its mandates. If, therefore, there should not be substantial 
unanimity by all the Powers interested in Spitzbergen in the dele- 
gation of their political sovereignties, a government founded on this 
theory would be inadequate to accomplish the purposes for which it 
is created. 

It must be clearly understood that a government of this sort over 
persons within territory, which all the world recognizes as terra nullius, 
would be a government of delegated powers and would be limited to 
those specifically granted to it by the organic act bringing it into being. 
It would be the common agent of the several Powers conferring upon it 
the authority to exercise a certain measure of their respective political 
sovereignties, and would have no general powers, which might be implied, 
beyond those delegated in terms. In underlying principle it would bear 
some resemblance to the Federal Government of the United States, 
which at its inception required the assent of every State before that 
State’s citizens became subject to Federal control. So too in the case 
of the Federal Government of the United States there is lacking the 
right of eminent domain, that elemental right of territorial sovereignty, 
the right being retained by the respective States of the Union; and in 
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case a government for Spitzbergen was formed upon the theory, which 
has been considered, there would be a similar lack, due, however, to the 
entire absence of territorial sovereignty instead of to its possession by 
another. The coincidence of governmental attributes can hardly be 
carried further, for the Government of the United States possesses an 
authority over domiciled and visiting aliens within its territorial sphere 
of operation which the Spitzbergen government would not have, the 
former being clothed with a measure of territorial sovereignty which 
could not be given to the latter, since such sovereignty in the case of 
Spitzbergen is possessed by no one and, therefore, could not be dele- 
gated. 

The conditions in Spitzbergen would seem to require governmental 
control of three general subjects, which cover in large measure every 
form of human action. These are: 


1. Public order and safety; 
2. Contractual relations; 
3. The use of land. 


The first two of the subjects may easily be brought within the scope 
of political sovereignty, as they have to do entirely with the relations 
of persons to one another, or to the direct acts of persons; but the third 
subject, the use of land, seems to be peculiarly under the operation of 
territorial sovereignty. In the present state of affairs the use of land 
in Spitzbergen seems to be the most prominent of the three, as it has 
been the cause of the negotiations which have taken place, and the chief 
subject of discussion. It is absolutely essential to an agreement between 
the Powers, so far as those particularly interested are concerned, that 
the use of land should be brought under governmental control in order 
to preserve existing interests and to insure the safe expenditure of capital 
in the further exploitation and development of the mineral resources 
of the islands. 

In considering this subject and seeking a practical solution to the 
problem which it presents, it must be borne constantly in mind that all 
government in Spitzbergen must rest solely on the sovereign authority 
over persons, which a state can exercise outside as well as within its 
own territory. Any other theory of the basis of public control would 


— | 
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be destructive of the idea of terra nullius, which all the Powers have to 
the present indicated a desire to retain unimpaired. 

In these circumstances a real right, in the common acceptance of 
the term, cannot exist in Spitzbergen. Restrictions upon the use and 
occupancy of land must not depend upon the government’s having 
control over the land used or occupied, but upon control over the persons 
who might freely occupy and use it if not restrained in their acts. The 
result of control in both cases would be almost, if not quite, identical, 
although the exercise of control would arise from principles entirely 
different. The essential feature of ownership is the exclusion of all 
others from the use and enjoyment of the thing owned. This is equally 
true of personal and real property. Ownership in the case of land in 
Spitzbergen could not, therefore, exist. All persons cannot be excluded. 
Only those persons could be excluded whose governments have conferred 
upon the insular government the right to exclude them. Exclusive 
use and occupancy is lacking, and so land in Spitzbergen cannot, in 
the true sense, be owned. 

If, however, the governments of the world should, with substantial 
unanimity agree that their respective nationals might by direction of 
the government formed by them for Spitzbergen as their common agent 
be excluded from the occupancy and use of land unless specially 
privileged to do so, the effect would be similar to that resulting from 
ownership, although it would lack the permanency of a right based on 
territorial sovereignty, for it would be liable to the invasion of 
nationals of a Power which had not conferred any portion of its 
political sovereignty upon the government established. In the case of 
ownership, the right of exclusion is complete and is derived from 
exclusive control of the land; in the case of the right acquired in 
Spitzbergen, the right of exclusion would be incomplete and would be 
derived from the delegated power to control persons of certain 
nationalities who might otherwise enter upon the land. 

The same general comment as to the need of conferring upon the 
international agent authority over persons by the governments to which 
they owe allegiance applies with equal force to the functions of govern- 
ment in relation to public order and safety and to contractual relations. 

The primary and essential condition, therefore, for the establishment 
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of an effective government in Spitzbergen is manifestly unanimity of 
action by the interested Powers in the formation of such a common 
government and in the delegation of authority to it. A government 
created and empowered by only a few nations would be worth- 
less. International unanimity is fundamental to any plan for the 
efficient control of human action in Spitzbergen. On that depends 
the practicability of instituting a government at all. To secure such 
unanimity will be no easy task; it is the obstacle which will have to be 
overcome in order to insure public control in the islands. 

Will the Powers interested recognize the distinction between terri- 
torial and political sovereignty and the necessary limitation of govern- 
mental authority in Spitzbergen to that derived from the political type 
in order to preserve the doctrine of terra nullius? That is the first ques- 
tion to be answered. Will the Powers, after such recognition, come 
to a unanimous agreement upon the form of government and upon the 
powers to be delegated to it? That is the second question. 

If the problem is approached in the right spirit by the parties, — 
in a spirit of conciliation and mutual purpose to relieve the present 
undesirable condition, — these two questions may be answered in the 
affirmative, and the inhabitants of Spitzbergen, now numbering several 
hundred, may become subject to law and their interests conserved. 
But without a clear comprehension of a sound basis for the exercise of 
governmental authority in the abnormal state of affairs which exists, 
or without an appreciation that international unanimity of action in 
the creation and authorization of a government is absolutely essential, 
there seems to be grave doubt whether the present conditions will not 
continue, and become more and more difficult of change as new parties 
enter the field as competitors for the wealth which lies beneath the rocks 
of those bleak and ice-bound islands. 

Possibly the political situation which will arise after the Great War 
is ended will preclude any settlement along the lines of an international 
government. Possibly, in view of this, the nations of Northern Europe, 
now warring against one another, will prefer to abandon the principle of 
terra nullius and permit a neutral Scandinavian Power to assume 
territorial sovereignty over the archipelago, rather than attempt further 
to solve so complex a problem. But even this latter method of ending 
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a perplexing situation is by no means as easy as it appears in view of the 
adjustment of the rights of conflicting claimants. 

Whatever may be the final outcome, the subject as originally pre- 
sented is most absorbing to the student of political science and offers 
him an opportunity to test his theories of sovereignty, government, 
ownership, and similar abstractions, by attempting to apply them to the 
unusual state of affairs which has arisen in Spitzbergen as a result of 
American enterprise and energy, which, overcoming Arctic ice and barren- 
ness, proved to the world the wealth of the islands which no country 
had before that time ever cared to claim as its possessions. 


RoBERT LANSING. 


THE INTERNATIONAL HIGH COMMISSION AND 
PAN AMERICAN COOPERATION 


In May, 1915, there assembled at Washington, on the invitation 
of the President of the United States, the First Pan American Finan- 
cial Conference. It was attended by delegates from eighteen American 
Republics, and by leaders in industry and finance in the United 
States. The presiding officer was the Secretary of the Treasury of 
the United States. 

The object of the conference was to consider not only the imme- 
diate and pressing problems due to the war and confronting all the 
American countries, but also the larger question of closer financial 
and commercial relations. It was apparent, however, that many of 
the obstacles to the growth of such relations, such as the lack of 
means of transportation, divergencies in fiscal administration and 
customs regulations, and radical difference in the rules of commercial 
law, were of too complex and fundamental character to be overcome 
by general resolutions agreed upon in a conference of brief duration. 
It was felt that such matters could be successfully dealt with only 
with the aid of experts in business, in law, and in economics, con- 
tinuously engaged in studying and in exchanging views upon the un- 
derlying problems. What a general body in session for a very brief 
period could not attempt to do, a smaller and more representative 
body, endowed with power, and furnished with adequate means to 
carry on its work over a term of years, might reasonably hope to 
accomplish. 

The Financial Conference, therefore, recommended to the partici- 
pating governments the establishment of a body, for which they pro- 
posed the name International High Commission, which should study 
in general the means of carrying into effect the purposes of the Pan 
American Financial Conference as expressed in its resolutions, and, 
in particular, the solution of several major questions specifically 
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enumerated for the consideration of the Commission. These questions 


were the following: 


1. The establishment of a gold standard of value. 

2. Bills of exchange, commercial paper, and bills of lading. 

3. Uniform (a) classification of merchandise, (b) customs regula- 
tions, (c) consular certificates and invoices, (d) port charges. 

4. Uniform regulations for commercial travelers. 

5. To what extent further legislation may be necessary concerning 
trademarks, patents, and copyrights. 

6. The establishment of a uniform low rate of postage and of 
charges for money orders and parcel post between the Ameri- 
can countries. 

7. The extension of the procedure of arbitration for the adjust- 


ment of commercial disputes. 


The recommendation of the Conference was accepted by all the 
participating governments, and was later acted upon by the Govern- 
ment of Haiti when the latter adhered to the resolutions of the 
Financial Conference. In several of the countries authorization and 
funds to carry on the work were provided by legislative action; 
and in the others, by executive order. In the United States, 
legislative authority was given by the Act of February 7, 1916, ~ for 
the maintenance of the United States section of the International 
High Commission,’’ which act, besides providing generally for the 
codperation of the United States Section with the other sections in 
carrying out the recommendations of the First Pan American Finan- 
cial Conference, also provided for the participation of that section in 
the first general meeting of the International High Commission, which 
was to be held in Buenos Aires. In accordance with the suggestion 
of the Conference, the Minister of Finance in each country serves 
as the chairman of the respective national section and has asso- 
ciated with him eight jurists and financiers. 

A vigorous start was made in all the sections of the Commission, 
and it was possible to hold a general meeting at Buenos Aires, April 
3 to 12, 1916, under the most competent chairmanship of the then 
Minister of Finance of the Argentine Republic, Dr. Francisco J. 
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Oliver. The report of the United States Delegation has been 
printed! as has also a translation and digest of the Official Journal 
of the sessions of the meeting prepared by the United States 
Section.” 

The program of the first general meeting of the Commission was 
essentially that recommended by the First Pan American Financial 
Conference; and the fact that this program remains substantially 
unchanged strikingly attests the discernment and discrimination 
shown by that Conference in selecting problems of the greatest prac- 
tical importance and of continuing interest. In the course of the 
work, however, it has been found possible and desirable to discuss 
minor or cognate problems; and attention has been devoted in 
several cases to matters not related to the questions comprised in the 
original program. 

For the purpose of giving effect to the conclusions reached at the 
first general meeting at Buenos Aires, and particularly for the purpose 
of carrying to a more advanced stage the proposals and projects 
submitted for their practical realization, the International High Com- 
mission created an organizing and directing body known as the 
Central Executive Council, to consist of the chairman, vice chairman, 
and secretary of the section of that country selected for the time 
being as the headquarters of the Commission. By the choice of 
Washington, the executive officers of the United States Section became 
respectively the president, vice president, and secretary general of the 
entire Commission, and they now constitute the Central Executive 
Council. The duties entrusted to the Council are: “To centralize 
and codrdinate the labors of the Commission, to keep the several 
sections in constant touch with one another, to carry out the con- 
clusions of the International High Commission and of the Pan 
American Financial Conferences, and to prepare the program, reports, 
and all other material necessary for the holding of the second meeting 
of the International High Commission.” In addition, the Council is 
charged with the duty of preparing rules of procedure and other ad- 
ministrative apparatus for the regulation of the Commission itself. 


1 Published as House Doc. No. 1788, 64th Congress, Second Session. 
2 Published as Senate Doc. No. 739, 64th Congress, Second Session. 
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It is my main purpose, on the present occasion, to survey the 
activities of the International High Commission from the point of 
view of Pan American coéperation; but, before entering upon this 
survey, I desire to say a word with reference to the Pan American 
financial conferences and trade bodies in the United States and 
throughout the world. As I have stated, the First Pan American 
Financial Conference was called in order that from a discussion of 
common and peculiar problems, all might be strengthened the better 
to face the grave period upon which we were then entering, and the 
end of which we do not yet see. The war made necessary a quick 
inspection of all the details and supports of the economic fabric 
of the world, and in the United States to a greater extent than 
had ever before been the case, we had to examine into the nature 
and conditions of our foreign trade. I would not assert that a serious 
and intelligent interest had not been taken in this subject by econo- 
mists, financial leaders, and industrial pioneers, but on the whole we 
were so absorbed in the extraordinary expansion of our domestic 
commerce and industry that during a long period in our national 
history, the activities of our earlier years in the regulation of inter- 
national trade were largely lost sight of. The outbreak of the 
European War, however, had quickened all the processes of pro- 
duction and had necessitated the closest attention to the problem of 
assembly and distribution of all manufactured products. We dis- 
covered all at once how vital and directly interdependent were all 
the supports and elements of the great fabric of international 
commerce, and we looked with a new appreciation upon the inter- 
national regulation of commerce, to which organizations such as 
the Congress of Chambers of Commerce had before the present 
conflagration, given such intelligent attention. With the standing 
committees of the International Congress of Chambers of Commerce, 
with other international trade organizations, and with associations 
especially dedicated to the promotion of the foreign trade of the 
United States, — with all these bodies, the Pan American Financial 
Conferences may expect constructively to codperate. 

It will be instructive briefly to survey the work that has been 
done by the various general and special organizations, set on foot by 
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the American Republics, with a view to ascertain what has been the 
most successful type of coéperation, as well as whether it is possible 
to isolate and define any common element in all these movements. 
If such an element be discernible, it will amply reinforce the authority 
which the International High Commission derives from earlier and 
contemporaneous organizations and programs for Pan American 
codperation. 

Four International Conferences of a general character have been 
held by the American Republics: at Washington in 1889-1890; at 
the City of Mexico in 1902; at Rio de Janeiro in 1906; and at Buenos 
Aires in 1910. The Fifth Conference was to have convened at 
Santiago de Chile in October, 1915, but because of the war was 
indefinitely postponed. 

The International American Conferences opened a new era in 
international relations. Diplomatic congresses had been held, and 
technical conferences, for the consideration of nonpolitical and non- 
diplomatic questions, had marked with increasing frequency the course 
of the late nineteenth and twentieth centuries. But the International 
Conferences of the American States differed essentially alike from the 
political and diplomatic congresses and the technical conferences. 
The First Pan American Conference was summoned for the purpose 
of effecting a frank exchange of views not only upon problems arising 
from the relations between the American Republics, but also upon 
problems common to several or even peculiar to one or the other of 
the participating states. One of the chief results of this first con- 
ference was the establishment of the institution we now know as the 
Pan American Union, which is not merely an agency for the gathering 
and dissemination of information concerning the American nations, 
but serves to bring constantly into relief the impressive conception 
of ever-increasing friendliness between the nations of America. 

Perhaps note may be made here of the fact that one of the fun- 
damental principles underlying the establishment of the Pan American 
Union has guided the work of the International High Commission. 
Both institutions endeavor to make the most of the codperation of 


r 


related bodies and groups of the American Republics. The Interna- 


tional High Commission depends not only upon the technical staff 
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which it possesses’ in each country, under the chairmanship of the 
respective Minister of Finance, but counts upon the codperation of 
legal, financial, and commercial organizations of local and national 
extent. While the processes of research are formulated along uniform 
lines by the Central Executive Council, the process of application of 
the results of such research so as to secure a reasonable uniformity 
of legislative and administrative methods is wisely left to the respec- 
tive national sections and allied organizations, for these alone may 
be expected to know with authority and accuracy how to apply the 
general principles to the various domestic situations. 

It may be instructive to take each of the topics on the program 
of the First Pan American Conference and follow it through the 
successive conferences, finally pointing out what action, if any, the 
International High Commission has contemplated taking upon it; 
and in the same way topics which appear for the first time on the 
programs of the second, third, and fourth conferences may be men- 
tioned. For greater simplicity these observations are presented in 


tabular form. ° 


SUBJECTS ON THE PROGRAMS OF THE FOUR PAN AMERICAN CONFERENCES 
(WASHINGTON, 1889-1890; mexico ciTy, 1902; RIO DE JANEIRO, 
1906; AND BUENOS AIRES, 1910), TOGETHER WITH AN INDICATION 
OF THE RESULTS OF THEIR CONSIDERATION. 


1. Measures tending to preserve peace and promote prosperity of 
the American States. A resolution was adopted recommending the 
negotiation of treaties of commercial reciprocity between the govern- 
ments interested in making them. So far as the records show, the 
subject of commercial reciprocity treaties has not been given formal 
discussion at any of the Pan American Conferences. Not until the 
first general meeting of the International High Commission at Buenos 
Aires in April, 1916, was the subject formally revived in the shape 
of a resolution adopted by the Commission as follows: 


Resolved that in view of the important advantages to be derived from the 
speedy adoption of an American Customs Agreement to correct the industrial 
and fiscal situation created in each country by certain consequences of the 
European War, this topic be included in the program of the next Pan Ameri- 
can Financial Conference. 

The several Sections of the International High Commission shall prepare 
the necessary material. 
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The Central Executive Council will prepare a concrete list of sugges- 
tions designed to carry out this resolution. 

2. Measures looking to the promotion of an American 
The first Pan American Conference agreed to have published 


languages 


( siom Ss 


Union. 
a common commercial nomenclature in the four official 


of America, in which compilation would be included al! the official 
names of articles of merchandise upon which import duties were levied. 
This commercial nomenclature was published in 1897 by the Bureau 
of American Republics, as the Pan American Union was then called. 
From that time the Pan American Conferences have regarded cus- 
toms questions exclusively from the technical point of view, especially 
in regard to customs regulations and classification of merchandise. 
Attention to the subject of a Customs Union was not again given 
until the meeting of the International High Commission at Buenos 
Aires as noted above in paragraph 1. 

3. The establishment of regular and prompt communication between 
the ports of the several American States. The first conference recom- 
mended the granting of subsidies and other assistance to steamship 
lines, so as to improve inter-American communication. The third 
conference (Rio de Janeiro, 1906) reaffirmed the necessity of action 
looking to the extension of steamship lines. The fourth conference 
(Buenos Aires, 1910) likewise urged the establishment of more rapid 
steamship service between North and South America and directed 
the Pan American Union to work to this end. The Pan American 
Financial Conference at Washington devoted especial attention to 
the question of communications and urged the governmental co- 
operation of the American Republics to bring it about. Finally 
the International High Commission, at its meeting in Buenos Aires, 
definitely invited the participating governments to coéperate with 
the Government of the United States as far as possible in the realiza- 
tion of that government’s plans for greater steamship facilities. 

4. The establishment of an intercontinental railway. The first 
conference appointed a committee which is generally known as The 
Permanent Pan American Railway Committee. This organization 
was directed to carry on surveys and to make reports not only as 
to technical matters but as to the general commercial advantages 
likely to accrue from the development of sections of the intercon- 
tinental railway. The Permanent Pan American Railway Committee 
has submitted detailed reports to each of the subsequent Pan American 
conferences; and in the spirit of its work, — perhaps to no small ex- 
tent assisted by its work, — sections of the proposed trunk line have 
been built from time to time until there remains a gap of barely 
2700 miles of over 10,000 between Buenos Aires and New York. 
It is true these 2700 miles represent the most difficult section 
of the intercontinental system, — through Colombia, Ecuador, and 
Northern Peru. At its meeting in Buenos Aires the International 
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High Commission urged the completion of this system, and, conse- 
quently as a means to this end, the fullest assistance to the Permanent 
Committee in the carrying out of new technical surveys. The 
Central Executive Council is now considering how it may best codper- 
ate with the committee in taking up the last part of the task assigned 
in 1890. 

5. The establishment of a uniform system of customs regulations 
and uniform customs documents; classification of merchandise; port 
dues; and sanitary regulations concerning imports. The first confer- 
ence recommended the preparation of uniform types of customs 
documents and the consolidation of all port dues into single charges. 
It urged that consular fees be made uniform. The second conference 
recommended the holding at New York of a technical customs con- 
gress. It was duly held in New York, January 15 to 22, 1903, and 
submitted to the participating governments a special program looking 
to uniformity in customs regulations. The third conference directed 
the Pan American Union to make a scientific investigation of these 
subjects with a view to final action at a subsequent conference. The 
fourth conference prepared and submitted a uniform consular invoice 
and manifest; and it further recommended immediate action to bring 
about uniformity of customs regulations. By direction of the Pan 
American Financial Conference, the International High Commission 
has given foremost attention to each of the subjects, grouped under 
this heading; and the Central Executive Council is now submitting 
to the various sections of the Commission definite and concrete pro- 
grams of adjustment and harmony of statistical systems, customs regu- 
lations, and documentation. 

6. Uniformity in patent, trademark and copyright law; and uniform 
system of weights and measures. The first conference recommended 
the adoption hy all the American Republics of the patent and trade- 
mark treaties concluded at Montevideo in 1889 between the states 
of continental South America. At the second conference new 
treaties on trademarks, patents, and copyrights were signed; but 
these treaties proved impracticable and were replaced by other 
conventions, both at the third and finally at the fourth conference. 
The International High Commission has bent every effort to secure 
the ratiucation of the conventions entered into at the fourth confer- 
ence, and expects that the Trademark Registration Bureau (at least 
for the northern republics) will be set on foot within a short time, 
through the ratification by a sufficient number of countries in the 
northern group since the establishment of the Commission. 

With reference to the metric system, no conference has gone beyond 
the step of the first in recommending its adoption by all of the 
American Republics; the International High Commission now pro- 
poses its use in all customs documentation. 

7. The adoption of a common silver coin to be used by each govern- 
ment, and to be legal tender in all transactions between the citizens of 
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all the American States. The first conference recommended the calling 
of a commission of monetary experts to discuss this question from 
its technical aspects, and in connection therewith the conference 
recommended the early establishment of an inter-American bank. 
In 1891 the Monetary Conference met at Washington with represen- 
tation from thirteen republics. It dissolved without having done 
more than recommend common action looking towards the adoption 
of bimetallism. The third Pan American conference requested all 
the governments to supply the Pan American Union with a detailed 
study of their monetary systems, with a view to establishing the prin- 
ciple which would underlie the stability of international exchanges. 
The Financial Conference of Washington revived the idea of seeking 
to bring about financial stability, and submitted the problem of the 
gold standard to the consideration of the International High Com- 
mission. At its meeting in Buenos Aires the latter body agreed on a 
uniform money of account for statistical and exchange purposes, and 
studied other bases for more stable conditions in international finance. 

8. Plan of arbitration of all questions, disputes and differences 
between American States. At the first conference, a plan of treaty 
was adopted which provided (1) that arbitration should be obligatory 
as to all questions except those which imperil national independence, 
and (2) that even in this case, arbitration should be obligatory upon 
the adversary power. It was resolved that while the treaty of arbi- 
tration lasted the principle of conquest should not be recognized. 
The plan of the first conference was not ratified. At the second 
conference (Mexico City, 1902) a treaty governing the rules of com- 
pulsory arbitration was signed, but again this failed of ratification. 
At the third conference in Rio de Janeiro it was decided to adhere 
to concepts of international peace and the principles of arbitration 
developed at the Hague Peace Conference. 

At the second conference a treaty was proposed and signed pro- 
viding for the arbitration of pecuniary claims by the citizens of one 
country against the government of another. The third conference 
approved the treaty prepared at the second and extended the life of 
the treaty in question. The fourth conference prepared a new con- 
vention on pecuniary claims which has been ratified by eleven republics. 

The settlement of commercial disputes between the citizens of 
different countries has been the subject of study for some years in 
some of the large international trade associations, successful treat- 
ment of the question culminating in the work of the International 
Congress of Chambers of Commerce. On the basis of the work 
foreshadowed by the latter body, the Financial Conference of Washing- 
ton was able to recommend the extension of this process throughout 
America; and the Commission and Central Executive Council have 
encouraged and are now vigorously promoting the adoption of the 
procedure of commercial arbitration in the form worked out by the 
Chambers of Commerce of Buenos Aires and of the United States. 


THE INTERNATIONAL HIGH COMMISSION 781 


9. Sanitary conferences and conventions. The second conference 
recommended the holding of a sanitary conference with a view to 
the evolution of sanitary conventions adequate to insure healthy 
conditions in the carrying on of international commerce. A series 
of sanitary conferences have resulted from this resolution, the first 
being held in Washington in December, 1902, followed by the second 
again in Washington in 1905, and later conferences in San José de 
Costa Rica and Santiago de Chile. The fifth sanitary conference was 
to have taken place in Montevideo in 1916, but was postponed because 
of the war. 

The third Pan American conference in Rio de Janeiro in 1906 
indorsed the convention signed at the conferences of Washington, and 
adopted a resolution in favor of more stringent regulations. 

At the request of the United States Section of the International 
High Commission, especial consideration was given at the general 
meeting of the Commission at Buenos Aires in April, 1916, to a plan 
for the standardization of sanitary regulations upon imports. The 
plan was referred by the Commission to the next sanitary conference 
for an expression of the views of technical experts. 

10. Postal communication. Incidental to the consideration by 
the first and second conferences of the problem of improved steam- 
ship facilities was the question of more adequate mail transportation. 
The third conference considered specifically the questign of improved 
postal facilities, as did the fourth. The Pan American Financial 
Conference considered the improvement of postal facilities and the 
conclusion of parcel post and money order conventions of sufficient 
importance to warrant the placing of these matters on the major 
program of the International High Commission. The Commission 
resolved in favor of the holding of technical postal congresses, such 
as that held at Montevideo in 1911, whereat a South American 
Postal Union had been established along the lines of the International 
Postal Union of Berne. As a result of the action of the International 
High Commission at Buenos Aires, the South American Postal Union 
is now a Pan American Postal Union; and the Second Postal Congress 
will be held as soon as practicable for the purpose of considering the 
further conclusion of parcel post and money order conventions, 
as well as for examining into the feasibility of reducing postal rates. 

11. Commercial museums. In addition to the general instructions 
to the Pan American Union to foster the exhibition of American 
products wherever possible, encouragement has been given at nearly 
all subsequent Pan American gatherings to the promotion of semi- 
public exposition enterprises. The International High Commission 
adopted a resolution recommending the establishment of permanent 
expositions in the leading cities and capitals of all the American 
republics under governmental patronage. The Central Executive 
Council reserves the study of this question until it will be practicable 
to survey the whole question of international expositions. 
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12. Bibliographical agencies. The fourth conference adopted a 
resolution in favor of the establishment in ail of the American repub- 
lics of national bibliographical bureaus similar to those then existing 
in Argentina, Chile, and Peru. At the meeting of the International 
High Commission a resolution was adopted in favor of a Pan American 
Bibliographical Review under official auspices. A similar resolution 
was adopted at the Argentine Historical Congress in the summer of 

916. The Central Executive Council of the International High 
191¢ 

Commission has already entered into correspondence, through the 
respective sections, with those in a position to facilitate the realization 
of this plan. 

In order to make complete the survey here presented of the sub- 
stantial matters which have come up for consideration at the various 
Pan American conferences or technical gatherings it seems desirable 
to enumerate two topics which appeared for the first time upon the 
program of the International High Commission. 

1. Commercial law: with especial attention to the law of negotiable 
instruments. Consideration has been given by the Commission to the 
problem of making reasonably uniform the law of bills of exchange 
and checks, the law of bills of lading and the law of warehouse 
receipts, as between the American republics. In addition, the Com- 
mission is considering the subjects of conditional sales, the organiza- 
tion and operation of stock companies, and the conditions governing 
the issue of telegraphic drafts and remittances. Some consideration 
has also to be given by the Central Executive Council to the problem 
of codification of admiralty law. 

2. Uniform regulations concerning commercial travelers and_ their 
samples. The Commission has endeavored to secure the consolidation 
of all municipal or provincial licen es, regulations and fees, into national 
licenses and fees. The Council has proposed to the several sections 
a definite procedure aiming at this result. 

Clearly, the scope of the programs of the various general and 
- special Pan American gatherings have embraced almost every field of 
human activity. The Scientific Congresses have assembled for us a 
vast amount of valuable material to make possible more systematic 
and profitable study along many branches of science. Naturally 
quite a different procedure has been followed in constructing pro- 
grams of special bodies such as those of the Commission of Jurists and 
of the Postal Congresses. 

On the other hand, the work of the Pan American Conference 
and of the First Pan American Financial Conference has embraced 
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widely different matters, the relation of which is not apparent at 
first glance. Distinctly different types of talent and training are 
called into operation by the subjects that have been considered at 
these gatherings. Fiscal questions, administrative questions, prob- 
lems of commercial law, and no small number of political and 
diplomatic questions have been submitted for the study of these 
conferences. Very often some problems have recurred from one 
gathering to the next; thus the question of classification of merchan- 
dise, uniformity of customs regulations and documentation has been 
handed down, not only from the first Pan American Conference of 
1889-1890 but even from earlier meetings of official inquiries, such 
as that of 1884.! 

Parallel treatment of some of these questions has been engaged in, 
at least theoretically, by several of these bodies during a given period, 
and whatever may be the disadvantage of independent and unco- 
érdinated treatment of any subject, the advantage of the presence of 
this subject on the programs of different organizations at one and 
the same time has seemed to outweigh any argument for the division 
of labor. Why should this be the case, and where must we look for 
the final criterion as to what should go into the programs of the 
general Pan American gatherings? 

It will be seen that ideas often gain currency in one of the American 
Republics and are later taken up in others and the forms of their 
expression readily expand until they include all the American States; 
in political matters, in technical matters, in theories of law, in pro- 
grams for the promotion of financial and commercial relations thus 
it has seemed, and so very properly it will continue to seem, desirable 
that a formula capable of accurately setting forth the corresponding 
needs of any given Republic of the American hemisphere should 
be so conceived as to be capable of equally satisfactory application 
in each and all the others. And this, I hasten to add, does not mean 
an aimless uniformity for its own sake; for nothing could be more 


' Report of the “‘Commission appointed . . . 1884, to ascertain and report 
upon the best modes of securing more intimate international and commercial 
relations between the United States and South America.’’ House Doc. 226, Second 
Session, 48th Congress, Washington, 1887. 
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foreign to the ideals of this hemisphere than a denial of the great 
advantage to be derived by us all from the contribution of each 
of us not only individually, but in and through our national states, 
of our own particular talent and natural genius. Let each nation 
possess sovereign control and jurisdiction in all matters of legislation 
and policy; but let each so form its legislation and policy that the 
other will see much therein worthy of approximation if not sub- 
stantial imitation. That, perhaps, has been an aspiration of American 
liberty and has inspired the development of our international policies 
towards each other. There have been difficulties, and there exist 
today difficulties, which require patient, pacific, and conciliatory 
examination informed by a spirit of exacting justice and a knowledge 
of the inevitable law of historical compensation. It is our hope that 
the experience of this generation will strengthen us all to devote to 
the solution of such questions every quality of forbearance and 
enlightenment of which we are capable. The basis for this hope 
may be found in that now familiar phenomenon of Pan American 
relations, —an international meeting held for the avowed purpose 
of working out a principle of coéperation thoroughly in harmony 
with the several national aspirations. 

Perhaps the same desire for codperation and realization of the 
necessity of sharing equitably the best that any of us could produce 
in legislation, administrative methods, or theories of law and of 
science, will explain the duplication of agencies and activities. The 
things that are needed press constantly for public attention in one 
country or another and give rise to movements for international 
consultation and comparison of experience. Wherever the result of 
such conferences has not been immediate and apparent, — and in the 
nature of social, juridical, and economical problems, it could neither 
be immediate nor apparent, — there has been a desire to bring this 
result about more quickly through another type of movement. If 
the discussion of a fiscal problem at one conference has not led to 
the devising immediately of a program of coéperation, it has been 
promptly suggested that another, and this time a technical conference, 
be held to arrive at a solution. Not infrequently there has thus 
been given impetus to a new organization which will pursue its efforts 


THE INTERNATIONAL HIGH COMMISSION 785 


to deal adequately with the given question. Thus we arrive at a repe- 
tition of topics from one conference to the next and in parallel organi- 
zations, not, however, without registering progress through careful 
consideration and instructive discussion. 

But if the need for the formulation of common policies and the 
approximation of relations is so great that the countries of this 
hemisphere are impelled frequently to compare notes, how is it that 
the result of their comparison is so slight, and why does comparatively 
little come of the gatherings of their official delegates in conference? 
Here, perhaps, we touch the most difficult and again the most impor- 
tant consideration in all this matter. For the cause of this failure is 
obvious; it is the lack of continuity in our organizations and our own 
unwillingness to grant them more than a merely nominal juridical 
personality. Our conferences meet at intervals, maintain short 
sessions, adopt resolutions, and dissolve without constituting any 
properly qualified agency to carry out their resolutions in the spirit 
in which they were prepared. Each time a conference occurs, its 
character, objects, and program have to be considered,de novo by the 
responsible authorities, in order to decide with what limitations 
it may be proceeded with. Nor is there always a certainty that an 
agency recognized for the definite purpose of carrying into effect a 
given program, such as the conclusion of a convention, will enjoy 
reasonable freedom in its activities. Therein lies the paradox in the 
Pan American movement: the desire for common counsel and coéper- 
ation contrasted with the unwillingness of most of the countries to be 
bound by any engagement which should in the slightest degree restrain 
their freedom of action or impose obligations to recognize and coéperate 
with institutions in the creation of which they have acquiesced, at the 
same time conceding juridical status. 

The paradox yields and vanishes when we give our attention to 
the question of the importance of political sovereignty. Just as it 
is vitally necessary that the leaden cast of uniformity in methods of 
government be not imposed upon the different peoples which inhabit 
our continent, so is it even more necessary that the assurance of 
political freedom be ever present and be threatened by no com- 
bination of circumstances as far as human vision can reach. 
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It is a wholly comprehensible and praiseworthy attitude on the 
part of American statesmen everywhere that they have shown 
extreme caution in dealing with matters in any way involving the 
slightest shadow of hypothecation or the imposition of the merest 
condition upon the freedom of any one state as regards other states. 
Necessarily to some extent, every international agency which requires 
juridical status has to secure it through the accustomed channels, re- 
gardless of the fact that once this recognition shall have been accorded 
and its work begun, this agency may rarely have occasion again to 
have recourse to diplomatic channels. But if it enjoys continuity of 
existence and means of physical support, such an agency can make 
due provision for the initial period of scrutiny and weighing in the 
balance to which it will have to be subjected before being permitted 
to carry out the objects for which it was created. 

The Pan American Conferences have not created many such 
agencies, and in consequence the realization of their wishes has 
rarely survived their own adjournment and the reference of their 
resolutions to the department of foreign affairs of the governments 
participating. Occasionally such an agency has appeared; in one 
sense, as I have already cited, the Pan American Union is such an 
agency, which, besides having all the elements of permanence and of 
great activity on account of its intimate association with the diplo- 
matic representatives of the American Republics, is likewise a symbol 
of international friendliness and political harmony. The Permanent 
Pan American Railway Committee has been such an agency, and 
has served to carry out mandates imposed upon it many years ago 
and to do a particularly difficult technical piece of work. Here, one 
sees at once, the Pan American Conferences have assured the objects 
respectively sought,—a ready and active means for expressing 
the community of interests, and the realization of a great railway 
survey for the promotion of the general interests of the American 
Republics. 

In the International High Commission we believe that we have 
found an instrument capable of addressing itself to many of the 
questions previously taken up without practical results. The Com- 
mission is a permanent body. It is a technical body. It will be 
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concerned with technical questions lying outside that province which 
we understand when we use the expression “international affairs” and 
“ diplomatic relations.” It is true, certain of the Commission’s pro- 
posals have been submitted in due time to those within whose juris- 
diction lies the power to grant authority and to confer the stamp 
of law, but it is only the results of the Commission’s work which have 
to find expression in diplomatic conventions and legal documents of 
a similar character, and not the actual transaction of the work itself. 
No better illustration of this could be found than the fact that, since 
its inauguration in the summer of 1915, the Commission has been 
concerned almost exclusively with the substantial merits of the 
questions upon its program and has only now reached the stage 
when it is necessary to give form to its results through the devis- 
ing of international conventions or, indeed, through the preparation 
of its own code of regulations or, if you please, its own formal 
constitution, which sooner or later it must submit to all the par- 
ticipating governments for a justification of the juridical recognition 
accorded by them. It may be said, in passing, that the Central 
Executive Council having now made a general survey of the ques- 
tions on the program of the Commission and achieved a certain 
measure of progress in regard to some of these matters, will prepare 
the rules of procedure and other administrative apparatus for the 
Commission itself. 

As the Central Executive Council surveys the two years of activity 
since the close of the Financial Conference, and measures the work 
confronting it, it feels confident that it has correctly grasped the 
principle of Pan American coéperation so long and loyally sought. 
That principle involves the steady effort on the part of a group of 
representative men in each Republic to adapt their national legislation 
so as the better to harmonize in social and legal fields with that of 
the other nations. It is the principle which excludes, so far as tangible 
and specific results are to be hoped for, the consideration of other 
than technical and nonpolitical questions. To the diplomatic gather- 
ings and to those concerned with international public law must be 
relinquished all contrivances which concern the foreign policy and 
intercontinental relations of the Americas. The principle of Pan 
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American coéperation, moreover, involves a reasonable attitude to- 
ward the genius of the law and institutions of the historic cultural 
groups which compose the nations of this hemisphere. We no longer 
seek to unify rigorously the law of bills of exchange for the hemisphere; 
our aim is now that the peoples of Central and South America shall 
adapt their negotiable instruments legislation to the most liberal and 
scientific models existing within the fields of their own legal tradition, 
that is to say, — within the Roman or civil law. We no longer aim 
at a single code of customs regulations for the American Republics; 
our object is only to remove from existing codes those provisions which 
most offend against the nature of commercial intercourse. We no 
longer propose an international coin for the American Republics, 
for we realize how discredited is the idea of establishing an inter- 
national money for independent and nonallied states, although 
one may very properly aim at so influencing monetary tendencies 
as to leave in the way of international exchange as few obstacles as 
possible. It is true that the Commission has adopted a uniform 
money of account, but this has hardly been with a view to the 
establishment of a uniform coinage, rather for the facilitation of 
exchange transactions and for the simplification of international statis- 
tics. A reasonable identity of method and a reasonable harmony of 
criteria is, therefore, what the Commission aims at and what we 
believe to be an essential element in the principle of Pan American 
coéperation. 

No one will make the mistake of construing what we have said 
as jubilant confidence of the complete success of the International 
High Commission, or as indifference to the long and honorable 
series of Pan American Conferences which have gone before. The 
Pan American Conferences must continue to be held and their pro- 
grams must embrace as diverse topics as ever, for they are after all 
the Conferences par excellence of the American States, with all the 
solemnity and dignity of an Amphictyonie Council. The Pan Ameri- 
can Financial Conferences must continue to be held, for they supply 
particularly good opportunities for the promotion of wide acquaintance 
among financial and industrial leaders in the several Republics, as 


well as for discussion of general trade problems. As for the Commis- 
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sion, it realizes accurately, I am sure, the many obstacles it will 
have to overcome, but it feels that by bringing to bear a constant 
and patient attention to the technical and legal questions submitted 
to it, it will have demonstrated successfully its correct appreciation 
of the fundamental principle of Pan American coéperation. 

W. G. McAnoo. 


SHALL THERE BE WAR AFTER THE WAR? 


THE ECONOMIC CONFERENCE AT PARIS! 


GERMANY is preparing to rehabilitate her industry and commerce 
after the war shall end and the entire world is interested in knowing 
what plans for rehabilitation she will adopt. There are two types 
of commercial policy which have opposite effects on the countries 
immediately involved and on the remainder of the world. One plan 
is pacific and makes for general prosperity. Each country makes 
gains by conferring benefits on those with which it deals, and inter- 
national trade comes to resemble private traffic, in which all parties 
thrive and by which entire populations are bound together in amity 
and peace. Carpenter, shoemaker, blacksmith, and wheelwright 
carry on their several trades within the limits of a village; each, in 
his specialty, does far better work than others in that same specialty 
could do, and all of them get good houses, shoes, iron work, wagons, 
etc., instead of such bungling imitations as jacks-of-all-trades could 
make. It is by commerce conducted on this plan that Germany 
throve mightily till she plunged into war. 

Entire nations are never such restricted specialists as are the 
different artisans in a village, and they are less dependent on each 
other. A nation might, conceivably, seclude itself from all commercial 
dealing and live a self-contained existence; but it would have to be 
done at a grievous sacrifice, and the Crusoe-like nation would cut off 
friendships as well as gains by its policy. Interdependence makes for 
peace as does the opposite for hostility in nearly every human relation, 
and on the international scale it means a strong beginning of organic 
union and lays deep material foundations for the coming federation of 
the world. Single states can grow and thrive only by falling into 

_ 1 The recommendations of this conference were published in the Supplement 
to this JourNAt for January, 1916 (Vol. 10), p. 227. See editorial comments upon 
them in the JourRNAL, October, 1916 (Vol. 10), p. 845, and in this number, supra, 
p. 847. — Ed. 
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line with world development, doing their share of the world’s organized 
work and getting the returns that fall to them. 

The opposite policy makes for war as surely as the first makes 
for peace. In character it is as sharply separated from the former 
policy as literal militarism is from peaceful industrialism. It aims 
to seize rather than to give and to crush and supplant rather than 
to benefit. Each of these two courses has, from time immemorial, 
been advocated and, in certain places, practiced; and states have 
often adopted policies which, in a measure, combine the two courses. 
Invariably, however, belligerency in trade makes for literal belliger- 
ency, and vice versa. Given too much anti-social action in commerce, 
and you are likely to have war. Given a great war and, as an after- 
math, we may have anti-social practices in commerce. 

At the Economie Conference held in Paris in June of last year 
the Allies declared that the Central Powers of Europe were preparing, 
in concert with their allies, for a contest in the economic field and that 
the states in the Entente should defend themselves by counter- 
measures. They acted on that plan and announced,a program of 
drastic prohibition of importation of goods from enemies’ countries, 
the cancellation of contracts with enemies and relatively free trade 
with each other, the liquidation of corporations partly owned by 
subjects of hostile countries and the continuation of the blockading 
policy whereby, during the war, commodities needed by enemies are, 
by all available means, prevented from reaching them. The plan 
involves corresponding measures for conserving the commerce of the 
allied nations with each other and with neutrals. The aim is the 
establishment of a self-contained circle of nations commercially and 
financially independent of the Central European circle. It is all 
retaliatory and is induced by the belief that Germany and the quasi- 
vassals that she controls were preparing to initiate a war in trade and 
finance as, three years ago, she initiated one of a military sort. 

Now it should be evident on the face of the facts that it is as 
impossible for two leagues of nations to cut each others’ throats, 
in an economic way, and still thrive as it is for opposing bodies of 
men to cut the throats literally and do so. And it should be evident 
that the figurative throat-cutting tends very strongly to induce the 
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literal cutting. The memorable words of President Wilson, in his 
recent reply to the Pope, express these facts most forcibly: “No 
peace can rest securely upon political or economic restrictions, to bene- 
fit some nations and cripple or embarrass others, upon vindictive 
action of any sort or any kind of revenge or deliberate injury.” 
Appearances convey the impression that the world as a whole is 
preparing to commit hara-kiri by permanent trade war involving 
a wealth-wasting and life-destroying policy. 

It is far from following that the Allies should at once relinquish 
the policy which they adopted at the Conference of Paris. They 
are engaged in a war which their enemy entered fully armed and 
equipped, while they entered it comparatively unarmed and defense- 
less, and it is not likely that, if an economic war is coming at all, 
they will be willing to enter it under a corresponding disadvantage. 
Preparedness is necessary in either kind of contest. If the Allied 
armies win, the economic superiority that their countries will possess 
will correspond with their military superiority. They will constitute 
a far better self-contained circle of nations than would Germany 
and her allies. Unless Germany succeeds in greatly enlarging her 
area, she will be far more dependent on other nations for necessary 
articles than they are upon her. The countries in the Entente, 
enlarged as it is by much of America and Asia and in control of 
Africa, could throttle Germany as she could not hope to throttle 
them. They could measurably thrive without Germany, while she 
could, at most, manage to live without them. What this proves is 
not at all that they should insist upon the economic war. A victor 
in such a war may be better off than the vanquished, but both of 
them will surely be better off if there is no war at all. The fact that 
the Allies can, if they will, retort crushingly upon Germany, if she 
announces a trade war against them, should afford a very complete 
guaranty that she will not try it. 

What will practically be done depends very largely on which 
armies win in the present war, and it would be wholly in the spirit 
of German policy, in case she should be the winner, to crush her late 
antagonists by economic enactments as ruthlessly as she would 
have crushed them by shells, gas, liquid flame, and other diabolisms. 
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The spirit of the Allied Powers and their habitual practice would, 
in case they win, incline them toward becoming within themselves 
a commonwealth of nations and practicing a live-and-let-live policy 
with all other states, rather than toward carrying on a war in the 
realm of trade. The policy announced at the Paris Conference is 
entirely fitting, as a war measure, but the sole way in which it can 
benefit mankind after the war is by so menacing the Central States 
that they will not initiate a like policy and, therefore, will not call 
out retaliation. The plan should never be anything else than a men- 
ace. If it were put into practice, even though Germany were helpless 
and compelled to submit to it, the Allies themselves would feel its 
injurious effects and the neutral world as a whole would feel them; 
and the fact that the Middle European States would feel them more 
keenly would not remove the evil done elsewhere. It would be chiefly 
efficient in making peace insecure. 

This, then, is the alternative which the world has before it after 
the conclusion of the war: on the one hand, policies by which the 
nations shall thrive together and, on the other hand, those by which 
they will suffer together, though in unequal degree; and it is safe to 
say that the record which Germany has made indicates that the 
amount of suffering which she would inflict upon conquered nations 
vastly exceeds the amount which the Entente and its Allies would 
ever dream of inflicting on her. Witness the plan, seriously proposed, 
for crushing the life out of the annexed portion of France, by measures 
which would force its inhabitants to buy goods from Germany on 
German terms and sell needed goods to Germany, also on German 
terms. Witness the denuding of Belgium of her necessary machinery, 
to say nothing of the deportation of her laborers, the financial extor- 
tions, etc. Witness the contrast between the management of German 
colonies in matters of trade and that of the English colonies. The 
economic throttling of the conquered world is bound up with a 
German victory. This would be “German peace” with a vengeance. 
Economic liberty, like political, is bound up with an Allied victory, 
which would give promise of that abiding peace for which all the 
world is hoping and most of it is fighting. 

JoHN Bates CLARK 


VIOLATION OF TREATIES: BAD FAITH, NONEXECUTION 
AND DISREGARD 


I. Bap FatrH In CONTRACTING 


GRADUALLY there has developed a system of treaty negotiation 
which eliminates all possibility of bad faith in contracting, unless the 
mala fides is both deliberate and long-lived. Modern treaty tech- 
nique accounts for this, the stages of a treaty from negotiation to 
entry into force having been developed to serve this very end. When 
kings alone ruled in the brave days of old, only signatures, bolstered 
up on occasion by oaths, giving of hostages, etc., were employed 
to give faith to such documents.!. But practice now recognizes 
other steps. In the United States there are four steps to be taken 
after the signing before the treaty is fully binding: the advice and 
consent of the Senate to ratification, ratification by the President, 
the exchange of ratifications, and proclamation by the President. 
All of these stages are necessary to make a treaty binding upon the 
citizenry of the United States, and together they will ordinarily 
require a period of several months for their fulfillment. The inevitable 
conflict between the executive negotiators and the legislative depart- 
ment renders it impracticable to negotiate a treaty against which 
any suspicion of inability to keep it may arise. This suspicion does 
arise frequently because of the different points of view of the executive 
and legislative departments of government. The American system 
is growing popular among states. All South America employs it in 

1 “When prudent princes rode to an interview surrounded by armed men, 
met on a bridge, and conversed through a grating, it was no strange thing that 
treaties should be broken as fast as they were made. To us, however, it may 
well seem strange that acute and sagacious men should not have discerned both 
that these varied and redoubled promises rested on nothing at all but the good 
faith they were meant to fortify, and that a penalty which is nugatory, or a pledge 
which can be circumvented, is not only ineffective but worse, because it lends a 


treacherous satisfaction to the conscience, suggests the very subtleties that elude 
it, and assists the easy work of self-deception.’”’ — Mountague Bernard, Four 
Lectures on Subjects connected with Diplomacy, 192. 
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essentials, and in Europe it is coming into vogue as a subject for 
propaganda. 

Technically, signatures to a treaty are now held to indicate only 
that the negotiators have faithfully carried out their instructions from 
the executive. Signatures are subscribed “in faith” (sub spe rati), 
and their legal effect is now nil. So far as they indicate anything 
legal, they point simply to a consensus of the negotiating minds, 
backed by the executive department of government. The executive 
has had a long and losing fight in the United States with thc Senate 
over its part in ratification. The Senate’s attitude has been that a 
treaty in full force and effect is binding upon all the people whom 
it represents. Therefore its function is real and not perfunctory. 
Constitutionally the President cannot ratify a treaty without the 
precedent advice and consent of the Senate. But when he does 
ratify, the treaty has not yet reached its full force and effect. For 
ratification is a governmental, not a popular, act, and it is binding 
only upon the performing government. The other government also 
has to ratify. The treaty being at this stage, the ratifications, or 
rather the ratified copies, are exchanged. On one of ‘these the rati- 
fying signatures, as distinct from the negotiating signatures, read 
A B, and on the other B A. The treaty is now legally binding on 
both governments, and in many states this is considered enough. 
In the United States, however, proclamation is still required. The 
President thereby publishes the treaty to the people, which then 
binds them. It is in this form that treaties are printed in Statutes 
at Large and in the Treaty Series, though in most collections of 
treaties the formal proclamation is omitted for considerations of space. 
Its date is carefully noted at the head of the American treaty, but 
most other governments are superbly careless about noting the stages 
following the initial signing.? 

2 Exchange of ratifications is now customarily noted in texts published in the 
two great and continuous collections, British and Foreign State Papers, and 
Martens’ Recueil général de traités. The British Treaty Series notes only the ex- 
change of ratifications, but an annual number of the series lists accessions, 
withdrawals, etc., which in the case of multipartite conventions indicates deposits 
of ratifications, reserves, etc. The good practice of the United States Treaty 
Series of recording every essential action toward rendering a bipartite treaty effec- 
tive by both contractants seems not to be followed elsewhere, as it deserves to be. 
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All of this refers to bipartite treaties. Multipartite conventions, 
such as those of The Hague, go through the same stages, except that 
the exchange of ratifications is not practicable in the same way. 
State ratifications are in such cases deposited with the state that was 
host of the conference and at a definite time all the ratifying states 
draw up a protocol certifying to their deposit. Later ratifications or 
accessions are certified to contracting Powers by a circular note from 
the state with which deposits are made. This system has been used 
since 1648 with increasing insistence. It would be a valuable addi- 
tion to this system if an international depository office for conducting 
the details of the ratification of multipartite conventions and for 
preserving original texts were in existence. 

This system of guarding the faith of treaties is a modern develop- 
ment. In none of the older writers is it discussed at all, and there 
are few accounts of it among the current authorities. Space forbids 
even an examination of its interesting legal aspects, which might 
form a separate study. Grotius and Pufendorf mention ratification, 
but are of opinion that it is quite incidental to signing, which to them 
is the binding act. The Peace of Westphalia was ratified omni dolo 
et fraude exclusis. Modern practice has thrown the weight in the 
other direction and has added a definite rule that ordinarily treaties 
do not enter into force until the exchange of ratifications, while 
multipartite treaties usually contain a provision stipulating that, as 
in the case of conventions relating to war, the document holds only 
when all parties are bound by it. This provision automatically throws 
the 1907 Hague Conventions out so far as the present European War 
is concerned, though the 1899 texts are binding. Frequently, after 
ratification, the treaty is considered effective for practical purposes 
from date of signing. 

Another great deterrent to bad faith in contracting is the modern 
political striving for stability of international relations. This has 
drawn a clear distinction between the legal relations of states and 
their relations based on policy. An illustration will make the differ- 
ence clear. The community expects an individual to conduct himself 
within certain bounds in the common interest. He is expected to 
lead a decent life, to support his family, to meet his larger and smaller 
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social engagements; and all of these are regulated by law or by 
community sentiment to such an extent that he who oversteps loses 
thereby. Such relations of the individual are legal or semi-legal in 
some degree or other. But the individual has another set of relations 
with the community. He has his own life to live, his own developed 
mannerisms, his own career to choose and follow. In the Anglo- 
Saxon scheme of things this order of relations is beyond the purview 
of the law, and for the sake of the illustration may be called relations 
of personal policy. As to states, a multifarious set of relations are 
amenable to legal arrangement and control. Within a century 
this order of relations has been immensely enlarged by reason of the 
desire for stability between states, a phenomenon which has also 
accounted for a steady semi-scientific searching by political scientists 
to determine the bounds of policy. Now an honest facing of that 
problem of stability, which has been occurring since the Treaty of 
Vienna of 1815, practically precludes bad faith in respect to what 
has been defined as legal relations in distinction from relations 
of policy. At present, policy, which is not properly the direct sub- 
ject of treaties, is defined in arbitration treaties as “national honor 
and vital interest,” an objectionable definition because no one can 
tell what these terms mean and almost anybody can find them 
where they are not. It may be mentioned that the present cata- 
clysm will transform state policy radically and may even render 
states honest enough to call it by name when they are talking 
about it. 

While the complex and lengthy process of putting a treaty into 
force operates from one side to make bad faith impossible in modern 
treaties, the desire for stability has operated to narrow the subject 
matter of state compacts to questions in which bad faith gains nothing 
worth while for the contractant. The instances of bad faith in con- 
tracting which have been found will, therefore, be discovered to belong 
to an early time whose conditions and problems are obsolete, and for 
the most part they will be seen to have been affected by military 
considerations. 

1. Following the Schmalkaldic War in 1546-1547, Duke Maurice 
of Saxony began to seek the protection of Henry II of France, who 
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felt the necessity of alliances with the German princes to oppose the 
ambitious projects of the House of Austria. Henry sent Jean de 
Fresse, Bishop of Bayonne, to Germany to negotiate with Maurice 
and his allies, a treaty being concluded October 1, 1551, at Friede- 
walde in Hesse, and ratified by Henry January 15, 1552, at Chambord.® 
The treaty stipulated that the allies would combine their forces 
to procure liberty for the Landgrave of Hesse and to prevent the 
overthrow of the ancient constitution and the laws of the Germanic 
Empire. It was specifically agreed that no treaty of peace nor truce 
should be concluded without the common consent of all the confeder- 
ates, nor without each of them being informed. Maurice, pursuing 
his military campaign, forced the Emperor Charles V to liberate his 
father-in-law, Philip of Hesse. The brother of Charles V, Ferdinand, 
who had always been able to conciliate the Protestants, then con- 
cluded with the German confederates the Transaction (or Convention) 
of Passau. Briefly, it recognized freedom of religion until the next 
Diet. The point here is that Maurice signed the transaction without 
consulting or securing the consent of Henry II, as he had agreed 
to do at Friedewalde. ‘“Posterity, which judges by results,” says 
De Koch, “has pardoned him this perfidy, by which the elector 
overturned the vast projects of the Emperor, saved the Germanic 
constitution, and obliged the Emperor to renounce his plan of making 
the imperial authority absolute and hereditary in his house.” But 
it was clearly a case of actual breach of treaty through bad 
faith. 

2. One of the weaknesses of the seventeenth and eighteenth cen- 
turies habit of settling a multipartite dispute by a series of bipartite 
treaties was that this system presented isolated and detached transac- 
tions, which might be violated in detail without any of the parties 
being in a position to claim the support of its former allies for the 
defense of the treaty. Many instances might be cited of particular 
solutions necessary to secure a settlement in one case in which pro- 
visions were immediately violated by a subsequent treaty, which 


* De Koch, Histoire abrégé, I, 40-44; Garden, op. cit., I, 10; Léonard, Traités 
de paiz, II, 484. 
‘ Latin text, Du Mont, Corps universel diplomatique, IV, Part III, 42. 
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obviously could not have been negotiated in good faith. By the first 
barrier treaty of The Hague of October 29, 1709, Great Britain 
promised to cede to the States General the upper portion of Guelder 
with the right of garrison in the forts of Liége and Huy and the city 
of Bonn. By Article VII of the Treaty of Utrecht between France 
and Spain of April 11, 1713, the King of France, by virtue of the 
power which he had received from the King of Spain, ceded Guelder 
to the King of Prussia and his heirs and successors of both sexes to 
be enjoyed in full sovereignty and ownership and upon the same basis 
as the King of Spain possessed them, provided that the Catholic 
religion should be maintained as under Spanish domination. These 
two provisions are, of course, contradictory. By Article XVIII of the 
third barrier treaty of Antwerp of November 15, 1715, the Emperor 
ceded to the States General in full sovereignty and ownership several 
cities in the upper portion of Guelder, this not seeming to affect 
the previous treaty engagements except in point of neighbors and 
political influence. Instances of this sort might be multiplied almost 
indefinitely, and the numerous changes of territory, from 1648 to 
1815, though generally done under cover of treaty provisions, were 
frequently, if not generally, actual violations of the then current 
system as determined by political treaties. 

3. Through Lord Hindford, George II’s minister to Prussia, 
Austria and Frederick II of Prussia signed a truce at Klein Schellen- 
dorf, November 9, 1742, in contravention of which Frederick laid 
seige to Neisse on the 20th, the city capitulating on the 31st. “Whether 
the king of Prussia did not regard the truce as a formal and obliga- 
tory convention but only as a pourparler, or whether he was per- 
suaded that it had been intended to foil him, he believed he could 
make use of it and profited by the Austrian indiscretion of divulging 
what should have remained an impenetrable secret to break an 
engagement of which he undoubtedly repented.” ® 

4. “Austria could not cede by the Treaty of Worms of 1743 
to. the King of Sardinia the marquisate of Finale, of which it 
had previously disposed in favor of Genoa. It therefore had to in- 


5 Schoell, op. cit., II, 307. Frederick’s career contains other instances of treaty 
breach ascribable to bad faith. 
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demnify, which was recognized by the Treaty of Aix la Chapelle 
of 1748.”6 

5. The Emperor Joseph II visited Catherine of Russia in June, 
1780, and agreed verbally with her that, in case of a rupture with the 
Porte, Russia and Austria would aggrandize themselves at the expense 
of the Turks. Catherine suggested to Joseph that he take possession 
of Rome and Italy and thus virtually reéstablish the Empire of the 
West, while she would found at Constantinople a new Empire of the 
East. (Schoell says there is no question as to this plan, which he 
reports on the authority of Joseph himself from Déhm, Denkwiirdig- 
keiten meiner Zeit, I, 420.) Schoell adds’ that it is extremely prob- 
able that Joseph obtained in this interview the promise of the 
Empress not to oppose his plans against Bavaria in spite of the 
engagements she had contracted with Prussia by the Peace of Teschen 
of May 13, 1779. 

6. General Montesquiou, in command of French troops, entered 
the states of the King of Sardinia on September 22, 1792, war having 
been declared September 10. On September 24 he occupied Cham- 
béry. The proximity of his troops disturbed the Genevan Republic, 
which had for a long time been the threshold of trouble and dis- 
sension. In 1782 France, the King of Sardinia, and the Canton of 
Bern had undertaken to reéstablish tranquillity there, the result 
being a treaty of guarantee of pacification signed on November 12, 
1782. The chiefs of the faction overthrown at that time sat in 
the National Convention of France, where they began to complain 
on the approach of the French army. A small council of Geneva 
salled upon its allies, the Cantons of Bern and Zurich, to send a 
garrison of 1600 men. This action the Executive Council of the 
French Republic, by a decree of September 28, declared to be contrary 
to the treaty of guarantee of 1782, the second article of which states 
that Geneva should not introduce into its territory any foreign troops 
without the consent of the guarantors, France, Sardinia, and Bern. 
Furthermore, the council declared that the resolution of the Geneyan 
magistrates was to be considered as an accession to the first coalition. 
The Executive Council ordered General Montesquiou to prevent the 


6 Garden, Traité complet de diplomatie, I, 418. 7 Op. cit., III, 124. 


? 


I 
a 


VIOLATION OF TREATIES 801 


Swiss troops from entering Geneva. The solution of the question 
was by commissioners, who signed the Convention of Landécy of 
November 2, 1792, which in Article IV says: 

The Republic of Geneva expressly and solemnly reserves all 
previous treaties with its neighbors, and especially that of 1584 with 
the honorable (lowables) Cantons of Zurich and Bern, as well as Ar- 
ticle 5 of the treaty of neutrality of 1782;* the French Republic under- 
standing that the said reserve should not bind it as to the treaties 
in which it has not participated nor in any manner prejudice the 
faculty that it reserves of revising its own treaties, which it executes 
provisionally until the time of this revision.® 


General Montesquiou vainly sought to obtain from the Genevan 
plenipotentiaries their renunciation of mentioning the treaty of 1584, 
but they declared that Geneva had concluded no public act without 
recalling this treaty and that the Genevans regarded it as the firmest 
support of their independence. The general was reduced to the neces- 
sity of accepting the situation, of breaking off negotiations, or of 
disobeying his instructions, which ordered him to insist on the com- 
plete excision of the reference. So he seized both horns 6f the dilemma 
and proposed the text as adopted, securing the reserve in the name of 
Geneva only and obtaining its expression in such form as not to 
engage France. The clause from the treaty of guarantee was inserted 
under like circumstances, but, says Schoell, “it was useless to recall 
such an engagement to a government which, like that of France, 
placed itself above all principles.” On September 28, 1792, the 
French National Convention had demanded the execution of the 
treaty of 1782; on October 17, it passed this decree: 

The National Convention, considering that the edict of Geneva 
was dictated by force; that the treaty of November 12, 1782, which 
guaranteed it, is in respect to the Genevan constitution only an 
engagement between tyrants to guarantee a foreign tyranny; that 
it is unworthy of a free people to maintain such acts; considering 


finally that every guarintee of a constitution is an attempt on the 
independence of the guaranteed power, charges the Executive Council 


* “The city and territory of Geneva shall still be considered neuter, every 
time that, being calm and tranquil, two or three guaranteeing powers may be 
at war among themselves, and may maintain troops in their vicinity.” 
® Martens, Recueil, V, 95. 


< 
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to declare to the Republic of Geneva and to the Cantons of Bern 
and Zurich that the French Republic on its part renounces the treaty 
of November 12, 1782, so far as it concerns the guarantee of the 
government and constitution of Geneva. ” 


7. An instance of bad faith through conflicting treaties is found 
in the Russo-Turkish treaty of 1774 by which the Russian minister 
was promised rank immediately after the minister of the Holy Roman 
Emperor, although this place had already been accorded to the 
French diplomat by Articles 20 and 27 of the treaty of 1604, by 
Article 10 of 1673, and Article 1 of 1740." 

8. In the correspondence relative to peace between France and 
Great Britain in 1799, Lord Grenville, in a note laid before the peers 
on January 28, 1800, asserted that Bonaparte wrote a letter, inter- 
cepted by the English, in which he had ordered General Kléber to 
sign, if necessary, a treaty with the Porte for the evacuation of Egypt, 
but to delay the execution under pretext that the article must be 
previously ratified at Paris.” 

9. Article IX of the Convention of El Arish of January 24, 
1800, between Great Britain and France, provides that all prisoners 
would be exchanged and the property of the inhabitants of Egypt 
respected. The convention was negotiated by Commodore Sydney 
Smith, and when it was received by the British Government, the 
latter did not wish to permit the officers or detachments of the 
French army to return to France even under an engagement that 
they would not serve after exchange. The bad faith of the French 
in all engagements of this character had been proved by repeated 
examples, the government alleged,’* and England demanded there- 
fore that it be stipulated that officers and soldiers should be detained 
in some part of the territory of the allies until they were exchanged. 
The Lords of the Admiralty had taken this decision December 15, 
1799, and it was announced to Smith by a letter of January 8, which 


10 The international status of Switzerland was eventually settled by the 
Treaty of Vienna of June 9, 1815. 

11 Pradier-Fodéré, Traité de droit international, II, 753. 

12 Schoell, op. cit., V, 316. Ratification was not then considered as the bind- 
ing stage of a treaty, which was obligatory when signed. 
18 Garden, Histoire générale des T'raités de paix, VI, 214. 
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was received on February 22 at Cyprus. He hastened to Alexandria 
and immediately communicated with the French general, Kléber, 
who took the offensive immediately. The Admiralty Lords finally 
recognized their mistake in disavowing Smith after this incident. 
They announced that since the French believed Smith was sufficiently 
authorized to conclude a treaty and that a part of the convention 
had already been executed, the King wished not to oppose it, and 
the incident would doubtless have ended there had not the French 
used it for diplomatic purposes in respect to signing other con- 


ventions. 4 
II. NONEXECUTION AND DISREGARD 


These are twin types, the first due presumably to carelessness, 
the second to overlooking. Nonexecution of a treaty differs from 
intentional violation in that it involves no overt act against the 
treaty. Disregard will occur when a provision is simply ignored. 
Nonexecution or disregard by one party gives the other contractant 
the right to insist on respect for the treaty or to consider itself as 
freed from the engagement. But whereas most violations of treaty 
can readily be recognized as involving a legal lesion of right, non- 
execution or disregard can be said rather to involve a political lesion. 
Chief Justice Marshall in Foster v. Neilson (2 Pet. at 314) said: 
“When the terms of the stipulation import a contract, when either 
of the parties engages to perform a particular act, the treaty addresses 
itself to the political, not the judicial, department.” Unless the 
political department complains to another state of its failure to 
execute or disregard of the terms of a document, there is nothing 
actionable. That is, of course, true in respect to other forms of 
breach, but with the difference that the other forms are of a nature 
to advertise their own illegal character. Failure to protest is likely 
to render the treaty a dead letter or to suggest assent to the existing 
condition. 

These closely connected forms of violation are particularly dan- 
gerous to international good order. As to bipartite engagements, 
no grave question is likely to arise from them, because the injured 


4 Schoell, ibid., V, 399, 400. 


f 
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contractant is sure to complain, and the resulting negotiations, recla- 
mation, or arbitration is almost certain to satisfy both. But as 
to multipartite conventions the lack of proper machinery to call 
the violating state to account hinders a settlement. While the 
bulk of arbitrations concerning bipartite treaties may be said to 
involve either nonexecution or disregard of their provisions, there 
is now recallable no single case in which a multipartite convention of 
the international political type has thus been reviewed. Four of the 
multipartite administrative conventions — those on the suppression 
of the slave trade, the transport of merchandise by railroads, the 
universal postal and the wireless telegraphic arrangements — contain 
arbitral clauses to take care of this and other cases of violation or 
dispute; but these are minor documents in the political world. The 
difficulty in calling the recalcitrant state to account is the sovereignty 
theory which in effect makes each state a law unto itself, while this 
status is belied by the very existence of the multipartite engagements 
under discussion. The nonoffending state has no recognized right 
to recall its duty to an offending one except in the case of certain 
Hague Conventions. The result is that, in the case of fundamental 
treaties, disregard, especially, will occur without any state having 
an involved interest large enough or a conscience keen enough to 
warrant a protest. The eventual effect is that by the accretion 
of successive disregards, and in some cases of nonexecution, a 
fundamental treaty will cease wholly or largely to exist in fact, 
though still valid de jure.® Instances of these circumstances will 


be given. 


14 About the only difference between violation by disregard and by deliber- 
ation, which is considered later in this study, lies in the admitted knowledge of 
the effect of the violating act either by a lapse into honesty on the part of the 
government itself or from outside representation. 

The situation indicated in the text was very aptly illustrated by the Treaty 
of Vienna of June 8, 1815, consisting of stipulations repeated from seventeen 
separately concluded treaties declared to be integral parts of the main treaty. 
As a matter of fact, the contractants of the separate treaties found it possible 
and technically correct to abrogate, annul, or alter the separate engagements 
among themselves, and thus to nullify the same provisions in the principal treaty, 
whose signatories were helpless to hinder this war of attrition, which from 180 
pages of text in 1815, has left only 30 in force and vigorous to this day. 
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Without attempting to distinguish between nonexecution and 
disregard further, a few examples of this type of breach may be 
considered. 


(A) PrRIoR TO 1848 


1. Albert, Margrave of Bayreuth and a member of the Circle 
of Franconia, was a turbulent person. He refused to submit to the 
terms of the Convention of Passau of August 2, 1552, and as the 
ally of France continued to make war on the Emperor and the 
Catholic bishops of Franconia and the Rhine He put the Catholics 
under contribution, and in 1554 engaged some Circles to league 
themselves more closely for the common defense of Protestant in- 
terests. If this occurred now it would fall into the field of national 
affairs. The Edict of Worms of 1521 had prohibited all new doctrines 
and had been the occasion of a treaty of alliance between the Emperor 
Charles V and the Pope. The Diet of Augsburg in 1530 had heard 
and rejected Melancthon’s Confession of Augsburg, but at Passau 
in 1552 free exercise of religion had been accorded to its adherents 
until the next Diet. The imperial and papal authorities were con- 
cerned in making this concession a dead letter by nonexecution, 
but Margrave Albert and his codperators, allying with France 
because the Emperor and Pope were bound together against that 
country, kept the matter thoroughly alive. In fact, still other Circles 
followed the example of the dissidents, who were violating the terms 
of the Convention of Passau by their activities; for the convention 
was intended to keep them quiet to the advantage of the church 
party. At the Diet of Augsburg in 1555 they were strong enough 
to exact a regulation having for its object the execution of the Trans- 
action of Passau and the maintenance of general tranquillity. This 
“conclusum,” known as the ordinance of execution, was accorded 
a place in the code of German public law." 

2. By Article 7 of the Peace of Religion concluded by the Diet 


of Augsburg, which was convoked by Emperor Charles V in 1555, 


© Schoell, op. cit., VI, 215-216. For another account of the circumstances, 
see David Jayne Hill, History of European Diplomacy, II, 476-477. Charles V 
at this time evidently introduced the maxim that “necessity knows no law” 


into European polities. 
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every ecclesiastic who would renounce the ancient religion to embrace 
the Augsburg Confession was to-lose his benefice but retain his honor. 
This clause resulted in much difficulty later under the name of the 
“ecclesiastic reserve.’’ It was scarcely signed before violations began; 
and these, especially during the reign of the feeble Rudolph II, 
brought about the Thirty Years’ War.'’ By the Peace of Prague 
of May 30, 1635, it was attempted to solve the difficulties, without 
success, and the war continued. The question eventually came 
before the negotiators of the Peace of Westphalia, 1648, where the 
ecclesiastic reserve appeared as one of the religious complaints, the 
first presented to the congress under that head. The Protestants 
demanded its abolition as being a clause of the Peace of Religion 
to which they had never assented. They consequently insisted on 
being allowed to maintain possession of all immediate ecclesiastical 
property, of which they had taken possession against the tenor of 
the reserve. The question had become extremely complicated in 
the course of a century, but the fifth article of the treaty of Osna- 
briick takes as a basis of settlement the Peace of Religion and the 
subordinate but antedecent Transaction of Passau of August 12, 
1552, and section 15 of this article affects the ecclesiastic reserve. 
This treaty became the basis of the religious régime of Europe until 
religion passed out of international politics, and for the next century 
and more the article was, with more or less specific mention, con- 
firmed by treaties of peace, alliance, succession, etc. 

3. The Congress of Cambray was called by virtue of Article XIV 
of the Treaty of Madrid of June 13, 1721, to solve outstanding 
questions between the Emperor, the King of Spain, and the Duke of 
Savoy. One of the questions which came before it was that of the 
Company of Ostend which the Emperor had created by grant at 
Vienna on December 19, 1722. The company was given the exclusive 
privilege of navigating and conducting business with the East and 
West Indies and the coast of Africa for thirty years. The maritime 
powers, particularly Holland, claimed that the grant was in violation 


of existing treaties because, according to the Treaty of Miinster 


17 Schoell, op. cit., I, 50-58; Du Mont, Corps universel diplomatique, V, 
Part 2, 43-47, 135, 147. 
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of 1648, the Spanish had been given a right of extending their navi- 
gation in the Orient to the Philippines, and because Article XXVI 
of the barrier treaty renewed between the Emperor and the States 
General all the commercial provisions of the Treaty of Munster. 
Another congress assembled at Soissons June 14, 1728, before which 
the Emperor did not undertake to argue against the suppression of 
the company, and on November 9, 1729, a defensive alliance was 
signed between France, Spain, and England at Seville, to which 
Holland acceded on November 21 on the promise of the allies that 
they would secure entire satisfaction for her in regard to the abolition 
of navigation and commerce by the Company of Ostend in the Indies. 
Article V of the second treaty of Vienna of March 16, 1731, between 
the Emperor, Great Britain, and the States General, obliges the 
Emperor to stop the commerce of the Austrian Netherlands to the 
East Indies, so that it would never be carried on either by the Company 
of Ostend or any other company. Whether or not this was an actual 
breach of Article X XVI of the barrier treaty, the attitude of Austria 
seemed to show that the treaty was violated. By the same article, 
Great Britain and the States General engaged to agree without 
delay upon a new treaty of commerce and a new tariff for the Aus- 
trian Netherlands, conformably to Article XVI of the barrier treaty, 
a provision which was never executed.”® 

4. Shortly after the beginning of the Third Silesian War, the 
Treaty of Closterseven was signed on September 8, 1757, between 
the Duke of Cumberland and Richelieu. According to it the French 
occupied Hanover. In July the French had taken possession of the 
landgraviate of Hesse Cassel, which was allied with Great Britain, 
reduced the greater part of Brunswick and Hanover, and pursued 
the Duke of Cumberland into Bremen. Richelieu, who affected 
simulated treaties in his diplomacy, was, it seems, ignorant of the 
convention of July 11, 1757, between France and Denmark guarantee- 
ing the neutrality of Hanover, though he knew of the guarantee itself. 
The military situation existing on July 24 contemplated resolving 
Denmark from this guarantee under the treaty of July 11. Riche- 
lieu sent a minister to suggest to Frederick V of Denmark the idea 


18 Schoell, op. cit., 11, 194 ff.; Garden, op. cit., ILI, 130-153. 
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of mediating between himself and the Duke of Cumberland. It was 
thus that the Treaty of Closterseven was signed and by it auxiliary 
troops of the duke’s army were returned to their own countries, 
namely, Hesse, Brunswick-Wolfenbiittel, Saxe-Gotha, and Lippe- 
Buckeburg. The duke was to retire across the Elbe, hostilities were 
to cease, and Richelieu was to remain master, until the general peace, 
of everything he had occupied in the electorate and the duchies of 
Bremen and Verden, with the exception of Stade, where Cumberland 
kept a garrison. The Hanoverians, encouraged by the victory of 
the Prussians at Rosbach, announced on December 15, 1757, that 
they regarded themselves as freed from the engagement of Closter- 
seven. This resolution followed a change in the British ministry, 
by which William Pitt became Minister of Foreign Affairs. On 
November 26, he expressed the opinion that the convention should 
be annulled as opprobrious to England. England demanded Prince 
Ferdinand of Brunswick from the King of Prussia and put him at 
the head of the Hanoverian army, which was reénforced by an English 
corps and actively took the field against the French in complete 
disregard of the Convention of Closterseven. 

5. The states of Franconia sent deputies to Wiirzburg and con- 
cluded a suspension of arms on August 7, 1796. By Article XII 
of this convention, the margraviates of Anspach and Bayreuth and 
the county of Schmalkald, belonging to the princes who thus made 
their peace, were declared exempt from paying their share of the 
contribution conformably to the status quo before the war. This last 
clause was inserted on the demand of Nuremberg, which repre- 
sented that the King of Prussia had occupied the greater part of the 
territory of the two margraviates, which belonged to other states; 
and that these occupied portions could not be made to contribute. 
As soon as the convention was known, the envoy of the King of 
Prussia protested against this clause and the French General, Jourdan, 
annulled the convention under the pretext that it had not been pub- 
lished before it was ratified.’ As a consequence, the convention was 
not executed, though even force majeure could scarcely be adduced 
as an excuse, for Jourdan’s army of the Sambre and the Meuse was 


19 Schoell, op. cit., 1V, 367; Garden, op. cit., V, 343. 
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in retreat from the offensive of Archduke Charles of Austria, and it 
was ‘only in Italy that the French Directory’s general, Bonaparte, 
was in a position to dictate. 

6. Louis XIV attempted in 1680-83 to take possession of parts 
of Alsace by the so-called Chambers of Reunion. For a century 
France continued to look eastward, and by Article VI of the pre- 
liminary treaty of Leoben of April 18, 1797, between Austria and the 
French Republic, the emperor renounced all his rights over the Austrian 
Netherlands and recognized the limits of France as decreed by the 
laws of the republic. At the time the reunion of what was later 
called the four departments of the left bank of the Rhine had not 
been pronounced by the laws of the republic and did not take place 
until March 9, 1801. Early in 1798 the French demanded that, 


‘ 


by way of indemnity for the expenses which “an unjust attack” 
had caused France, the basis of peace between France and the Ger- 
manic Empire be that the course of the Rhine form the frontier. 
The secret articles of the Treaty of Campo Formio of October 17, 
1797, had given France the right to demand the countries on the left 
bank of the Rhine and guaranteed the consent of Austria thereto 
on condition that the aggrandizement should not be at the expense 
of Bavaria. At the Congress of Rastadt France decided that Vienna 
could be forced to renouhce the execution of the condition, and 
negotiations proceeded toward that end.” Negotiations continued, 
from March until August, and a French note of March 27, 1798, 
demanded particularly a statement on the indemnization of the 
princes owning territory on the left bank of the Rhine. The Ger- 
manic deputation responded April 4, admitting the principle of 
indemnity by secularization, providing the matter was in accordance 
with the Germanic constitution. The ministers of Austria and Wirz- 
burg were absolutely opposed to secularization. Those of Saxony 
and Brunswick admitted it only as a necessity. The imperial pleni- 
potentiary at Rastadt transmitted the note of the deputation to the 
French ministers without giving it its approbation. It is thus evident, 
since the Congress of Rastadt resulted in no treaty, that the prelimi- 
nary treaty of Leoben controlled the ownership of the left bank of the 


20 Schoell, op. cit., V, 102 ff.; Garden, op. cit., VI, 18-25. 
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Rhine, though a little later France laid specific claims to the territory 
and took it by force of arms irrespective of the engagements of Leoben. 
Article IX of the secret articles of the Treaty of Campo Formio of 
October 17, 1797, stated that the line traced in the first article gave 
to the King of Prussia his possessions on the left bank of the Rhine. 
Article I, which like the other secret articles was never avowed by 
Vienna, engaged the Emperor to employ his good offices to the end 
that the Germanic Empire cede to the French Republic a part of 
the countries situated on the left bank of the Rhine according to a 
line described in the article. 

7. In 1798 France prepared a fleet which under Admiral Brueix 
left Toulon on May 19 and reached Malta June 9. At the time 
Malta was under the control of the Grand Master of the Order of 
St. John of Jerusalem, Ferdinand Hompesch, who was entitled to the 
prerogatives of a sovereign. By means of information procured by 
Bonaparte through Chevalier di Amati, the Spanish chargé d’affaires, 
a capitulation of Malta was concluded on June 12. This provided: 

Art. 1. The Knights of the Order of St. John of Jerusalem will 
surrender to the French Army the city and forts of Malta. They 
renounce in favor of the French Republic the rights of sovereignty 
and ownership which they have over the city, as well as over the 
Islands of Malta, Gozo, and Comino. 

Art. 2. The French Republic will exercise its influence at the 
Congress of Rastadt, in order to obtain for the Grand Master during 
his lifetime a principality equivalent to that which he now loses, 
and in the meanwhile, it hereby engages itself to pay to him an annual 
pension of 300,000 francs; two years’ pension will also be paid to 
him as an indemnity for his furniture or private effects; he will 
retain during the time that he remains in Malta the military honors 
that he has hitherto enjoyed. 


The French saw to the execution of the first article, but they dis- 
regarded the second in several respects. No ratification was pro- 
vided for in the convention itself, and none occurred, so that the 
subsequent events might be properly judged on the basis of treaty 
interpretation rather than of treaty violation. Considering, however, 
that no complaint as to validity was made, it is perhaps legitimate to 
assume that the treaty was de jure in force, as it assuredly was de facto. 

The terms of the second article were disregarded by the French 
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Directory. Its diplomats did not even exercise influence at the Con- 
gress of Rastadt to obtain for Hompesch a principality equivalent to 
the one he lost, nor did France in any other way try to fulfill the clause. 
The plate of the Church of St. John was inventoried at one million 
francs, and was used for the requirements of the garrison and for 
fitting out a warship. Of the 600,000 frances granted to Hompesch 
as an indemnity for his furniture or private effects—in which the 
church furniture might reasonably be included — 300,000 were re- 
tained in discharge of his debts, notwithstanding that the “‘sum would 
be covered by sale of the lands belonging to the order in Malta, 
then in possession of the French.”” One-third of the remaining 300,000 
francs was paid to Hompesch in cash, and treasury drafts covered 
the remaining two-thirds. The French treasury refused to pay these 
drafts. The stipulation of an annual pension of 300,000 francs seems 
not to have been fulfilled. *! 

8. The question of Malta arose again at the negotiations for the 
Treaty of Amiens. At that time France proposed conditions which 
England refused to accept on the ground that they, were contrary 
to the terms of Article IV of the preliminary treaty signed at London, 
October 1, 1801. This article provided: 


The Island of Malta and its dependencies shall be evacuated by 
the troops of His Britannic Majesty, and restored to the Order of 


Saint John of Jerusalem. 
For the purpose of rendering this island completely independent 


of either of the two contracting parties, it shall be placed under the 
guarantee and protection of a third Power, to be agreed upon in the 
definitive treaty. 

The definitive treaty signed at Amiens on March 27, 1802, devotes 
Article X to Malta, its substantive provision being: 

The Islands of Malta, Gozo and Comino shall be restored to the 


Order of Saint John of Jerusalem, and shall be held by it upon the same 
conditions on which the order held them previous to the war, and under 


the following stipulations. 
The thirteen stipulations which follow provide that the Knights 
of Malta ‘“‘whose Langues shall continue” are invited to return to 


#1 William Hardman, A History of Malta, 61, 77, 100; Jonquiére L’Expe- 
dition d’Egypte, I, 640; Garden, op. cit., VI, 46. 
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Malta and to choose a grand master; that there shall be no British 
nor French Langues; that the British forces shall evacuate the island 
within three months after the exchange of ratifications and the island 
be delivered up to the order, provided that a duly empowered grand 
master be upon the island to receive possession; that the independence 
of the islands and the present arrangement shall be under the protec- 
tion and guarantee of Great Britain, France, Austria, Russia, Spain, 
and Prussia. Other stipulations do not now concern us. 

Malta was not restored to the order by Great Britain, and the 
article remained unexecuted, this fact becoming the pretext of the war 
which lasted from 1803 to 1814. Great Britain based her eventual 
nonexecution of the article upon the failure of the stipulations to be 
realized, but many political considerations also affected her attitude. 
In a note of February 28, 1803, Lord Hawkesbury listed to Lord Whit- 
worth, British Ambassador at Paris, the stipulations which had not 
been fulfilled as a condition precedent to evacuation. ‘‘These con- 
ditions,’’ wrote Lord Hawkesbury to the French Ambassador at London 
on March 15, “must be considered all of equal effect; and if any mate- 
rial parts of them shoul have been found incapable of execution, or 
if the execution of them should for any circumstances have been re- 
tarded, His Majesty would be warranted in deferring the evacuation 
of the island until such time as the other conditions of the article could 
be effected, or until some new arrangement could be concluded which 
should be judged satisfactory by the contracting parties.’’ The latter 
alternative was attempted, and Great Britain made proposals on April 
23 and May 7, based on the British right to occupy Malta for’ ten 
years. France refused this proposal, and Lord Whitworth demanded 
his passports.” 

9. A decision rendered by M. Merlin, the French Minister of Justice, 
in the case of the Juliane, brought into Bordeaux, charged the com- 
missary of the executive power in the court of the Department of Gi- 
ronde with establishing in its conclusion that the treaty of commerce 
concluded for fifteen years at Copenhagen between France and Denmark 
on August 23, 1742,% had ceased to exist in 1757. The jurists evi- 

2 Hardman, A History of Malta, 404, 433, 444, 447-448, 449, 453, 463, 466, 
469, 472, 481. 3 Text in Wenck, Codez, I, 591. 
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dently ignored the existence of the convention of September 30, 1749, 
which indefinitely extended the treaty of 1742. The decision cost the 
Danes more than 12,000,000 frances and deprived the French Directory 
of the confidence of neutrals.** 

10. A treaty of alliance was signed at Turin, April 5, 1797, between 
France and Sardinia, being confirmed at first by the French Executive 
Directory. Change in circumstances having decreased the importance 
of the assistance which the King of Sardinia was able to give, the treaty 
was neglected by the French to the point where it was regarded as null 
and therefore it was not presented to the legislative body for ratification. 
It was only on account of requests made by Sardinia that the treaty 
was ratified by the Council of 500 on October 22 and by the Ancien 
Conseil on November 1, 1797. To this delay in ratification must be 
credited the silence observed in regard to the King of Sardinia in the 
peace which France concluded during the interval with Austria at 
Campo Formio, for Article VIII of the Alliance of Turin bound 
France not to make any armistice or treaty of peace without Sardinia 
being included. * 

11. Article V, of the Convention of Constantinople of March 21, 
1800, provided that during the present war 
the Court of Russia and the Porte will be free to garrison the for- 
tresses of the republic [of Ragusa], on the request, however, of the 


republic and after a reciprocal understanding between the two high 
contracting parties, or between the commandants of their naval forces. 


The Porte accused Russia in a manifesto published on January 7, 
1807, with having continually violated this article in having introduced 
into the Republic of Ragusa as many troops as it wished and in having 
disposed of the seven islands constituting the republic as its own 
property.” 

12. The question of whether an accord reached in conference, 
even if not incorporated in a treaty, can be violated was raised by 
Article VIII of the Peace of Lunéville of February 9, 1801, between 
Austria and the French Republic. This article provided that new 

*% Schoell, op. cit., V1, 45; Garden, ibid., VI, 307, 335-336. 


*% Schoell, op. cit., V. 33; Garden, op. cit., V, 403. 
% Schoell, op. cit., V, 318; Garden, op. cit., VI, 220. 
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possessors of territory which changed hands *’ should be charged with 
the debts hypothecated on its soil, but it was expressly understood that 
the French Republic assumed only the debts resulting from loans 
formerly consented to by the states of the ceded territories or from 
expenses for their effective administration. This reasonable stipulation 
was contrary to one agreed to at the Congress of Rastadt, which did not 
result in a treaty. All of the territories ceded by the Peace of Luné- 
ville were not countries with states, and consequently the loans hypothe- 
cated on them had not been established in the manner prescribed in 
the Peace of Lunéville. New negotiations were begun and at Ratisbon 
another attempt was made to establish the principle laid down at 
Rastadt.”8 

13. By Article I of the Peace of Amiens of March 27, 1802, between 
France and Great Britain, it is agreed that there will be peace, amity, 
and friendship between Great Britain, on the one hand, the French 
Republic, Spain and the Batavian Republic (Netherlands), on the 
other. The condition is expressed according to the customary form, and 
it is promised to avoid everything which might bring injury to the 
contracting parties. The treaty had scarcely been signed when France 
complained that this promise had not been observed by England.?® 

14. At Berlin on November 14, 1802, a treaty was signed by the 
Batavian Republic (Netherlands) and Prussia regulating the details 
of a cession of the enclaves of Sevenaer, Huyssen, and Malburg to the 
republic, which had been agreed upon by Article II of a treaty of the 
preceding May 24. This provision and the ancillary convention were 
never executed and the Dutch did not obtain possession of these three 
districts until after the Peace of Tilsit and as a result of the treaty at 
Fontainebleau of November 11, 1807.” 

15. The treaty of Fontainebleau was concluded on April 11, 1814, 
between the Emperor Napoleon and his allied conquerors, Austria, 
Prussia, and Russia. There is this peculiarity about it, that its victo- 

27 The territories affected were: former Belgian provinces, the county of Falk- 
enstein, Frickthal, Austrian possessions on the left bank of the Rhine, Verona, 
Brisgau, Modena, and Elba. 

28 Schoell, op. cit., V, 364; Garden, op. cit., VI, 256-257. 

29 Schoell, op. cit., VI, 146; Garden, op. cit., VII, 37. 

80 Garden, op. cit., VII, 144. 
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rious negotiators by it pledged the Government of France to various 
responsibilities toward the man they were packing off to Elba. When 
the Bourbon Louis XVIII came back to Paris to occupy the throne he 
found these engagements made for him: 


Art. 1. His Majesty the Emperor Napoleon renounces for himself, 
his successors, and descendants, as well as for all the members of 
his family, all right of sovereignty and dominion, as well to the 
French Empire and the Kingdom of Italy, as over every other country. 

Art. 3. The isle of Elba, adopted by his Majesty the Emperor 
Napoleon as the place of his residence, shall form, during his life, 
a separate principality, which shall be possessed by him, in full 
sovereignty and property; there shall be besides granted, in full 
property, to the Emperor Napoleon an annual revenue of two million 
franes, in rent-charge, in the great book of France, of which one 
million shall be in reversion for the Empress. 

Art. 6. There shall be reserved in the territories hereby renounced, 
to his Majesty the Emperor Napoleon, for himself and his family, 
domains or rent-charges in the great book of France, producing a 
revenue, clear of all deductions and charges, of two million five 
hundred thousand francs. These domains and rents shall belong in 
full property, to be disposed of as they shall think fit, to the princes 
and princesses of his family. ’ 


D’Angeberg details ** how these articles were not executed. It is 
sufficient to say that Napoleon in exile never received a sou of the 
2,000,000 francs; and that the 2,500,000 francs for Napoleon’s family 
were simply never paid. It was the failure of Louis XVIII to execute 
his share of these engagements that caused the presidents of the Conseil 
d’Etat, when called upon to consider the proclamation of the Congress 
of Vienna of March 13, 1815, against Napoleon, to authorize and legiti- 
mize his return.**? In truth, however, Napoleon was no martyr, though 
in this instance ill-treated. A furious declaration against him in Ger- 
many at the time charged him with “the violation of all the treaties 
he has signed, including that of Fontainebleau,” * and the rhetorical 
assertion was almost true. 

31 Le Congrés de Vienne, 148 ff. 


* Correspondence of Prince Talleyrand and Louis XVIII, 340. 
33 Jbid., 391. 
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(B) AFTER 1848. 


16. On August 23, 1894, it was reported to the Department of State 
that two American citizens, J. S. Lampton and George B. Wiltbank, 
had been arrested at Bluefields, Nicaragua, during a rebellion, and 
that the Nicaraguan commander refused to release them on condition 
of their leaving the country. This action was protested by Secretary 
Gresham, who demanded an early and fair trial or the release of the 
prisoners. The demand was based on a clause in Article VII of the 
United States treaty with Nicaragua of June 21, 1867, as follows: 

The citizens of the high contracting parties shall reciprocally 
receive and enjoy full and perfect protection for their persons and 
property, and shall have free and open access to the courts of justice 
in said countries, respectively, for the prosecution and defense of 
their just rights. 


Nicaragua maintained the right of expulsion without trial on the 
ground that the Americans were “compromised in the crimes of rebel- 
lion and sedition.”” Secretary Gresham replied that expulsion without 
trial would be in violation of the treaty of 1867, and eventually the 
order of expulsion was revoked ‘“‘upon good behavior.” * 

17. On October 26, 1894, Minister Lewis Baker reported that the 
Bluff Improvement Land Company’s property at Bluefields had been 
forcibly seized and occupied by Nicaragua. The company had com- 
plained to Secretary Gresham a month earlier. Nicaragua argued that 
under its constitution and international law “no foreigner can solicit 
the intervention of his government in defense of his rights or pretensions 
until after he has exhausted all remedies which the laws of the country 
in which he lives allow him.” “But the treaty between the two 
countries,” said the Secretary, ‘‘entitled American citizens whose prop- 
erty has been taken by Nicaragua for public purposes, ‘without full 
and just compensation paid in advance,’ to invoke in the first instance 
the diplomatic intervention of the United States in their behalf. The 
very act of the Government of Nicaragua in taking the property without 
full and just compensation paid in advance was a violation of the 

4 For. Rel., 1894, App. I, 329-352; Moore, Digest of International Law, : 
IV. 100. 
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treaty (sec. 3, Art. IX, treaty of 1867). No action of its courts (assum- 
ing them to have jurisdiction of such suits) can change the character of 
the act, or make it any the less a plain violation of the treaty. 

‘Should the courts decide in favor of the aggrieved parties and award 
them compensation, and that compensation be actually paid, the 
treaty would still remain violated, because the compensation was not 
paid in advance of the taking of the property. To claim that redress 
must be sought through the courts is to claim that payment of com- 
pensation may be postponed till the property has actually been taken, 
in face of the treaty which says that payment must be made in advance. 
One party to a treaty cannot thus practically change its terms and 
evade its requirements.” 

18. In Article XXIX of the United States treaty of June 18, 1858, 
with China it is provided that “hereafter those who quietly profess 
and teach these doctrines [the Christian religion] shall not be harassed 
or persecuted on account of their faith.’ Minister Charles Denby, 
in a dispatch to the Tsung-li Yamen on April 9, 1897, stated that at 
Lien Chou, Kwangtung, Chinese converts were not allowed to compete 
at the government examinations. While admitting that Christians 
had the right to enter the examinations, the magistrate of the prefecture 
said he could do nothing to compel the examiners to admit them. Year 
after year the viceroy had assured missionaries that Christians might 
compete. ‘I request you to issue stringent orders,” wrote Mr. Denby, 
“that no Christian qualified to present himself at any examination shall 
be hindered or discriminated against because of his religious belief,” 
basing the request on the violation of the treaty portion quoted. Secre- 
tary Sherman approved the representation and China issued the neces- 
sary orders.* 

19. Italy in declaring war on Turkey on September 29, 1911, fur- 
nished the most recent authentic example of treaty disregard not 
connected with the present world war. The Treaty of Paris of March 
30, 1856, stipulates: 


Art. VII. Her Majesty the Queen of the United Kingdom of 
Great Britain and Ireland, His Majesty the Emperor of Austria, His 


35 Moore, Digest of International Law, V, 414. 
% Moore, Digest, V, 459; For. Rel., 1897, 83-84. 
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Majesty the Emperor of the French, His Majesty the King of Prussia, 


His Majesty the Emperor of all the Russias, and His Majesty the 
King of Sardinia, declare the Sublime Porte admitted to participate 


in the advantages of the public law and system (concert) of Europe. 


Their Majesties engage, each on his part, to respect the independence 
and the territorial integrity of the Ottoman Empire; guarantee 


in common the strict observance of that engagement; and will, 
in consequence, consider any act tending to its violation as a question 
of general interest. * 

Exchange of ratifications on April 27, 1856, rendered this article 
effective. .It is worth attention, for it is the formal admission of the 
first non-Christian and extra-European ** Power into the charmed circle 
of the ‘“‘family of nations.”” It is the guarantee engagement that here 
concerns us, for in 1878 it came into conflict with Russian claims result- 
ing from war. The Treaty of San Stefano of March 3, 1878, disregarded 
the guarantee, and this provoked the Congress of Berlin and its treaty 
of July 13, which quite as thoroughly disregarded the guarantee, 
but legitimately because all parties to the original engagement partici- 
pated in the act. Parts of the 1856 treaty had been abrogated and other 


parts revised by the Treaty of London of March 13, 1871, and that of 


Berlin wrought further changes, but Article 7 of 1856 was left unimpaired 
and was in force until Turkey entered the present European War. 
Great Britain, Austria, France, Prussia, Russia, Sardinia, and Turkey 
were parties to the earliest of the series, Prussia being lineally succeeded 
by the German Empire, Sardinia by Italy at London in 1871, and 
Austria by Austria-Hungary in 1878. The treaty of Berlin provides: 

Art. LXIII. The Treaty of Paris of March 30, 1856, as well as 
the Treaty of London of March 13, 1871, are maintained in all such 
of their provisions as are not abrogated or modified by the preceding 
stipulations. 


On September 26, 1911, Italy sent to the Sublime Porte an ulti- 
matum in which after general criticisms it was announced that the 
Italian Government “‘has decided to proceed to the military occupation 
of Tripoli and Cyrenaica,” both indisputably Turkish territory. On 
September 29 Italy announced a state of war from 2 P.M., and the 

37 Sir Thomas Barclay, The Turco-Italian War and Its Problems, 130. 


38 The United States and Latin America are here considered of the European 
order. 
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transmission of this declaration seems to have been the first news other 
governments officially had of the course of events. On October 26, 
Reuter’s reported an official Italian notification of “the cessation of 
Ottoman rule in North Africa,” and in November a decree that “ Tripoli- 
tana and Cyrenaica are placed under the full and complete sovereignty 
of the Kingdom of Italy’’ was issued, later being converted into law. 
This decree clearly disregarded Article 7 of the treaty of 1856, which 
has been shown to remain in vigor. Evidently no protest by other 
contractants was made, on the apparent conviction that as Italy had 
made war to take Tripoli and Cyrenaica, diplomacy would be ineffectual 
to combat the sovereign resort to force. It is interesting to note that 
the Treaty of Lausanne of October 18, 1912, confirming Italian sover- 
eignty over the territories, in no way contemplated even notification 
to the Powers contracting in 1856. 

Denys P. Myers. 


THE AMERICAN ATTITUDE TOWARD CAPTURE 
AT SEA 


Tue United States, fighting a war for independence from the greatest 
of maritime Powers at a time when the belligerent and neutral worlds 
were united against England because of her maintenance of the ancient 
rules of maritime warfare, naturally incorporated into its first treaty, 
the commercial agreement of 1778 with France, the ‘‘twin maxims” 
of Utrecht: free ships, free goods, enemy ships, enemy goods.' The 
greater freedom which the first of these principles expressed agreed 
with the interests and the temper of the new republic, since in but one 
of its subsequent treaties has it included the opposing regulations upheld 
by the mother country.?. Treaties of 1782 with the United Provinces,’ 
1783 with Sweden,‘ and 1800 with France® stipulated that free ships 
should make free goods and enemy ships, enemy goods. 

Before the last date the United States had made treaties in which 
the first of the “‘new” rules, namely, that free ships make free goods, 
stood alongside of the second “ English”’ rule which provided that neutral 
goods in enemy vessels should be free from capture. This is true of the 
treaties of 1787 with Morocco,‘ of 1795 with Spain,’ of 1796 with Tripoli,’ 
and of 1797 with Tunis.? It would, therefore, have been impossible 
to say of the period after 1780 what a defender of England’s position 
towards the Armed Neutrality has written of the preceding period. 
Manning, speaking of the absence from the manifesto of the Northern 
Confederacy of the second principle of the ‘‘Dutch system,” said: 
“But never had there been, among Christian Powers, a treaty which 

1 Martens, Recueil de Traités, II, pp. 594, 597. 

2 England, since the early part of the seventeenth century, had upheld the 
principles of the Consolato del Mare, which exempted neutral goods from capture 


on enemy ships, but permitted the capture of enemy goods wherever found 
These principles were incorporated into the Jay Treaty. 


3 Martens, Rec., III, p. 439. 4 Jbid., pp. 568, 572 
6 Jbid., VII, p. 103. ¢ Ibid., IV, p. 247. 
Ibid., VI, p. 143. 8 Ibid., p. 298. 


Ibid., p. 406. 
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conveyed the former immunity without also engaging the latter privi- 
lege.”’ 

It has already been noted that this country did not make it a sine 
qua non of its agreements upon the question of neutral rights at sea that 


they be guaranteed unconditionally. Professor Moore cites but five 


treaties in addition to the four above mentioned in which the United 
States followed out the program of the league of the northern neutrality 
and set precedents for the practice in the Crimean War: those of 
1785 with Prussia," 1805 with Tripoli,” 1816 with Algiers," 1828 with 
Prussia,“ and 1836 with Morocco.” In 1860 the same provisions 
appeared in a treaty with Venezuela." 

The treaty of 1785 with Prussia contained the following article: 


“Tf one of the contracting parties should be engaged in war with any 
other Power, the free intercourse and commerce of the subjects or 
citizens of the party remaining neuter with the belligerent Powers 
shall not be interrupted. On the contrary, in that case as in full 
peace, the vessels of the neutral party may navigate freely to and 
from the ports and on the coasts of the belligerent parties, free vessels 
making free goods, insomuch that all things shall be adjudged free 
which shall be on board any vessel belonging to the neutral party, 
although such things belong to an enemy of the other... .” 


Benjamin Franklin had tried in vain two years earlier to have the 
principle of complete immunity embodied in the treaty with Great 
Britain. As Bentwich says, he was the “originator of the movement in 
practical politics.” 1* He represented a new nation with a small navy 
and unlimited commercial potentialities. In 1785 he was negotiating 
with Frederick the Great, who derived satisfaction from being regarded 
as a reformer so long as the reputation cost him nothing. Article XII of 


10 The Law of Nations, p. 335. 

11 Martens, Rec., IV, p. 42. 

12 Malloy, Treaties between the United States and other Powers (Washington, 
1910), I, p. 1788. 

18 Martens, Nouveau Recueil, V, Supplement, p. 6. 

4 Jbid., VII, 2, p. 615. 

% Jbid., XIII, p. 685; see J. B. Moore, Digest of International Law (Wash- 
ington, 1906), 7, p. 435. 

16 Malloy, II, p. 1845. 

17 Martens, Rec., IV, p. 42. 

18 War and Private Property (London, 1907), p. 85. 
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the treaty above quoted placed it in the small class of treaties signed up to 
that time which exhibited special consideration for neutral rights. Article 
XXIII, however, is the one which makes the treaty unique; it reads: 
If war should arise between the two contracting parties, the merchants 
of either country then residing in the other shall be allowed to remain 
nine months to collect their debts and settle their affairs, and may 
depart freely, carrying off all their effects without molestation or 
hindrance. . .. And all merchant and trading vessels employed in 
exchanging the products of different places and thereby rendering the 
necessaries, conveniences, and comforts of human life more easy to be 
attained and more general shall be allowed to pass free and unmolested; . . .” 


The treaty of 1785 expired by its own limitations in October, 1796. 
Three years later Prussia and the United States entered into a second 


treaty, Article XII of which reads: 
Experience having proved that the principle adopted in the twelfth 
article of the treaty of 1785, according to which free ships make free 
goods, has not been sufficiently respected during the last two wars, 
and especially in that which still continues, the two contracting 
parties propose, after the return of a general peace, to agree, either 
separately between themselves or jointly with other Powers alike 
interested, to concert with the great maritime Powers of Europe 
such arrangements and such permanent principles as may serve to 
consolidate the liberty and safety of the neutral navigation and 
commerce in future wars. And if in the interval either of the con- 
tracting parties should be engaged in a war to which the other should 
remain neutral, the ships of war and privateers of the belligerent 
Power shall conduct themselves toward the merchant vessels of the 
neutral Power as favorably as the course of the war then existing 
may permit, observing the principles and rules of the law of nations 
generally acknowledged.” 

Article XXIII remained as in the treaty of 1785 only as far as the 
section providing for complete immunity, which was excluded in its 


entirety.”! 

19 Martens, Rec., IV, p. 47. (Italics by the writer.) 

20 Jbid., VI, pp. 676-8. This latter section appears to permit of action under 
the ‘‘English rules’’ or even of the extreme practice to which the application of 
the rule of hostile infection (enemy ships, enemy goods; enemy goods, enemy 
ships) led. 

2 Jbid., pp. 686-8. This fact Oppenheim overlooks when he corrects Perels 
and declares that Article XII of the treaty of 1828 expressly adopts the immunity 
of private property by renewing the twenty-third article of the treaty of 1799. 
See his International Law, II, p. 221, note 2. Westlake has a similar misstate- 
ment, — International Law, II, p. 129. 
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To complete the survey of the three treaties with Prussia it is neces- 
sary to quote from that of 1828. Article XII therein provides: 
The twelfth article of the treaty of amity and commerce concluded 
between the parties in 1785, and the articles from the thirteenth to 
the twenty-fourth inclusive, of that which was concluded at Berlin 
in 1799, with the exception of the last paragraph in the nineteenth 
article, relating to treaties with Great Britain, are hereby revived 
with the same force and virtue as if they made part of the context 
of the present treaty. * 


This provision, therefore, includes Article XIII of the treaty of 1799; 
repeated from that of 1785, stipulating that contraband shall not be 
confiscable upon the ships of either party, but shall be subject to requi- 
sition. It leaves the neutral flag inviolable even for the carriage of 
contraband, thereby going a step beyond the future Declaration of 
Paris, but it does not revive the immunity of enemy property provided 
for by the treaty of 1785. 

Under pressure the United States plenipotentiary agreed to Article 
XVII of the treaty with England of 1794, by which “if any property 
of an enemy should be found on board of such vessel [of" the other party 
being neutral], that part only which belongs to the enemy shall be made 
prize, and the vessel shall be at liberty to proceed with the remainder 
without any impediment.”* This article expired October 28, 1807,” 
and it has not been renewed; neither do provisions concerning this 
question appear in any subsequent treaties of the United States with 
Great Britain. 

Not only, however, has the United States partially sacrificed its doc- 
trine of immunity by consenting to numerous treaties which permit the 
capture of neutral property in the ships of enemies;* but it has intro- 
duced into a number of treaties the principle of reciprocity according 

2 Martens, N. R., VII, 2, pp. 619-620. For a convenient source, containing 
the three treaties in English, see Malloy, Treaties, etc., II, pp. 1477-1501; also 
Niemeyer, Urkundenbuch zum Seekriegsrecht (Berlin, 1913), I, pp. 22-34. 

28 Martens, Rec., V, p. 672. 

4 Malloy, I, p. 601, note A. 

% For list of United States treaties containing the so-called Dutch principles, 


see Moore, Digest, VII, p. 436; also in Hall, International Law, 6th ed., p. 693, 
note. Hall is in error in including our treaty of 1854 with Russia; see Malloy, 


II, p. 1520. 
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to which free ships are to mean free goods only in cases where the 
enemy grants the same privilege to neutrals. The treaty with Spain of 
1819 contains an article to that effect. It reads: 


With respect to the 15th article of the same treaty of friendship, 
limits, and navigation of 1795, in which it is stipulated that the flag 
shall cover the property, the two high contracting parties agree 
that this shall be so understood with respect to those Powers who 
recognize this principle; but if either of the two contracting parties 
shall be at war with a third party, and the other neutral, the flag 
of the neutral shall cover the property of enemies whose government 
acknowledge this principle, and not of others. *® 


The same provision occurs in the treaty with Colombia of 1824,?’ 
in that with Central America of 1825,?° and in other treaties as late as 
that of 1871 with Italy,” and that of 1887 with Peru.” The reciprocity 
provision occurs both in treaties which confer immunity upon neutral 
property in enemy ships and in treaties which permit its capture and 
condemnation. In six treaties of the United States: those with Russia 
of 1854;*! the Two Sicilies, 1855;** Peru, 1856; ** Bolivia, 1858; ** 
Hayti, 1864; and the Dominican Republic, 1867,** reciprocity is 
demanded, but in milder terms. The treaty of 1854 with Russia by 
Article III provides: 


26 Martens, Rec., Supp., IX, Pt. 1, p. 343; Malloy, II, p. 1656. Professor 
Moore states that a similar stipulation existed in the treaty with France of 1778. 
Digest, VII, p. 436. The writer is unable to discover such a stipulation in the 
treaty. Article XXIII provided: ‘It shall be lawful for all and singular the 
subjects of the Most Christian King, and the citizens, people, and inhabitants of 
the said United States, to sail with their ships with all manner of liberty and secur- 
ity, no distinction being made who are the proprietors of the merchandizes laden 
thereon, from any port to the places of those who now are or hereafter shall be 
at enmity with the Most Christian King or the United States. . . . And it is 
hereby stipulated that free ships shall also give a freedom to goods, and that every- 
thing shall be deemed to be free and exempt which shall be found on board the 
ships belonging to the subjects of either of the confederates, although the whole 
lading or any part thereof should appertain to the enemies of either, contra- 
band goods being always excepted.”’ See Martens, Rec., II, p. 597. 


27 Martens, NV. R., Supp., X, 2, p. 994. 28 Jbid., p. 832. 

29 Ibid., Nouveau Recueil Général, I, p. 57. 30 Jbid., XXII, p. 63. 
% Jbid., XVI, 1, p. 572. 82 Jbid., p. 570. 

3% Jbid., XVII, 1, p. 191. 4 Malloy, I, p. 114. 


% Tbid., p. 926. % Tbid., p. 408. 
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It is agreed by the high contracting parties that all nations which 
shall or may consent to accede to the rules of the first article of this 
convention [that free ships make free goods], by a formal declaration 
stipulating to observe them, shall enjoy the rights resulting from such 
accession as they shall be enjoyed and observed by the two Powers 
signing this convention. 


Article XIX of the treaty of 1864 with Hayti engages the contracting 
parties “ to apply these principles to the commerce and navigation of 
all such Powers and States as shall consent to adopt them as perma- 
nent and immutable.’”’ The same provision occurs in the treaty with 
the Dominican Republic, 1867, Article XV. 

Secretary of State Madison declared the position of the United 
States to Mr. Armstrong, Minister to France, on March 14, 1806: 


The United States cannot, with the same consistency as some other 
nations, maintain the principle [that free ships make free goods] as 
already a part of the law of nations, having on one occasion admitted 
and on another stipulated the contrary. They have, however, invari- 
ably maintained the utility of the principle, and whilst as a pacific 
and commercial nation they have as great an interest in the due 
establishment of it as any nation whatever, they may with perfect 
consistency promote such an extension of neutral rights. *7 


His references are undoubtedly to the treaties of 1799 with Prussia 
and of 1794 with Great Britain. 

The reply of Mr. Jefferson, when Secretary of State, to M. Genet, 
July 24, 1793, which has become a classic for the expression of the Ameri- 
can view, is but one of a large number of declarations by American 
officials, judges, and publicists ** which agree in supporting the Con- 
solato del Mare as the common law on the subject of capture, to be ob- 
served invariably in the absence of treaty stipulations in a contrary sense: 


37 MS. Inst. U. 8. Ministers, VI, p. 322; Moore, Digest, VII, p. 440. It may 
be doubted whether Madison could have named a single state whose practice over 
a considerable period of time justified its maintenance of the principle as a rule 
of law. 

38 #.g., James Kent, Commentaries on American Law, 8th ed. (New York, 
1854) I, p. 126: ‘But neutral ships do not afford protection to enemy’s property, 
and it may be seized if found on board of a neutral vessel, beyond the limits of 
the neutral jurisdiction. This is a clear and well settled principle of the law of 
nations.’’ See also Marshall’s opinion, The Nereide, 9 Cranch, 388; Scott, Cases, 
p. 885. 
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I believe it cannot be doubted, but that, by the general law of nations 
the goods of a friend found in the vessel of an enemy are free, and 
the goods of an enemy found in the vessel of a friend are lawful 
prize. Upon this principle, I presume, the British armed vessels 
have taken the property of French citizens found in our vessels, in 
the cases above mentioned, and I confess I should be at a loss on 
what principle to reclaim it. It is true that sundry nations, de- 
sirous of avoiding the inconveniences of having their vessels stopped 
at sea, ransacked, carried into port, and detained, under pretense of 
having enemy goods on board, have, in many instances, introduced, 
by their special treaties, another principle between them, that enemy 
bottoms shall make enemy goods and friendly bottoms friendly goods 
—a principle much less embarrassing to commerce and equal to all 
parties in point of gain and loss; but this is altogether the effect of 
particular treaty, controlling, in special cases, the general principle 
of the law of nations, and, therefore, taking effect between such 
nations only as have so agreed to control it. * 


It may be remarked that the United States was at this time a neutral. 
To emphasize the adherence of the United States to the common law 
when itself at war and overlook its admission of the same principles 
when neutral would be unscientific. Continuously following the 
practice of older nations in its wars, the United States has as consistently 
maintained the value of a free neutral flag. Changing circumstances 
have not altered the tone of official directions to representatives abroad. 
In 1816 Secretary of State Monroe maintained the desirability of 
obtaining a treaty with England which should protect enemy goods in 
United States bottoms from capture, although “the importance of this 
rule is much diminished to the United States by their growth as a mari- 
time Power, and the capacity and practice of their merchants to become 
the owners of the merchandise carried in our vessels.” He based his 
opinion upon the fact that the newer rule ‘would prevent vexatious 
seizures by belligerent cruisers, and unjust condemnations by their 
tribunals from which the United States have sustained such heavy 
losses.’’ 4° 

It has already been said that in ten of its treaties the United States 
has stipulated unconditionally for the rule free ships, free goods, while in 


89 American State Papers, For. Rel., I, pp. 166-167. 
40 Monroe to Adams, May 21, 1816, MS. Inst. U. 8. Ministers, VIII, p. 61; 
Moore, Digest, VII, p. 441. 
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others it has agreed to the accompanying enemy ships, enemy goods. 
Chief Justice Marshall, in the case of the Nereide, took note of this fact 
after he had summarized a similar situation in the treaties of foreign 


states: 


Do the United States understand this subject differently from other 
nations? It is certainly not from our treaties that this opinion can 
be sustained. The United States have in some treaties stipulated 
for both principles, in some for one of them only, in some that neutral 
bottoms shall make neutral goods, and that friendly goods shall be 
safe in the bottom of an enemy. It is, therefore, clearly understood 
in the United States, so far as an opinion can be formed on their 
treaties, that the one principle is totally independent of the other. 
They have stipulated expressly for their separation and they have 
sometimes stipulated for the one without the other.“ 


The opinion in this case, original with Marshall, is evidence that if 
American courts followed English decisions in the absence of treaty 
clauses, they were quite as careful to take full account of such clauses 
where they existed. 

In 1823, the year in which France, intervening in Spain, temporarily 
dispensed with the right of capture at sea, President Monroe, through 
Secretary of State Adams, instructed American representatives in Europe 
to urge the abolition of capture upon the governments to which they 
were respectively accredited. France was inclined to accede to the 
proposition and Russia expressed sympathy toward it. Great Britain 
refused to entertain or discuss the proposal, which accordingly fell 
to the ground. 


“1 9 Cranch, 388 ff., Scott, Cases, p. 887. Marshall in the same case holds 
that neutral property otherwise immune from capture is not rendered confiscable 
by the fact that the merchant vessel transporting it is armed: “It would be 
strange if a rule laid down, with a view to war, in such broad terms as to have 
universal application, should be so construed as to exclude from its operation 
almost every case for which it purports to provide, and yet that not a dictum 
should be found in the books pointing to such construction.” He based his 
opinion upon the right of a neutral to transport his goods in the ship of a friend 
and refused to admit that the “differences in the degree of capacity” of the 
carrier to avoid capture and to prevent search could be regarded as restricting the 
complete right of the neutral. His opinion received confirmation in the case 
of the Atalanta (1818), 3 Wheat., 409. It disagreed with. that in the English 
case of the Fanny, 1 Dodson, 443. 
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In 1826, in the instructions to the delegates from the United States 
to the Panama Congress, Secretary of State Henry Clay pointed out 
that though motives of self-interest had grown less important, this 
government still maintained its attitude looking toward freeing private 
property from the danger of capture at sea, as it had already been 
freed on land.” 

President Pierce took immediate advantage of the Franco-British 
agreement of 1854 to send identic propositions to the governments of 
Europe and America for conventions which should incorporate the prin- 
ciples of immunity for neutral goods on enemy vessels and of enemy 
goods on neutral vessels.“ 

The United States had not, however, considered it possible to separate 
the two questions of privateering and capture in 1785 nor in 1823 and 
it acted consistently with its previous attitude in its refusal to accept 
the abolition of privateering so long as the property of its citizens in 
time of war should remain liable to confiscation. The United States 
was in the embarrassing situation of being unable to adhere to the 
rules which it had urged upon other governments. President Pierce 
had pointed out in his annual message in 1854 the danger that would 
attend a renunciation of privateering by a Power with a large mer- 
cantile fleet and a small navy.** The arguments and the facts were 
elaborated by Secretary of State Marcy on July 28, 1856, in a com- 
munication to Count Sartiges, the French Minister at Washington, who 
had extended an invitation to this government to adhere to the Decla- 
ration. In his reply Secretary Marcy offered to do so if the first article 
of the Declaration should be amplified so as to provide that ‘the private 
property of subjects or citizens of any one of the belligerent Powers 
shall not be subject to seizure by the vessels of the other unless it con- 
sist of contraband of war.” Russia promised to support this proposal 
if it should become. “‘the subject of deliberation in common among the 
Powers’’; France, Prussia, Holland, and Sardinia were inclined to 


“ C. H. Butler, “Immunity of Private Property,” Report of 18th Confer- 
ence of the International Law Association (London, 1900). 

48 Richardson, Messages, V, p. 275. 

“ Tbid., p. 276. 

4 British and Foreign State Papers, 55, pp. 589-599. 

“ MS. Inst. Prussia, XIV, p. 239; Moore, Digest, VII, p. 566. 
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favor it;*” the opposition of the British Government prevented a 
reply from that country until, upon the accession of Buchanan to the 
presidency, negotiations were ordered suspended, and they were not 
resumed during his term of office.48 Yet in 1858 the treaty of the United 
States with Bolivia was so framed as to admit of a later amendment 
abolishing the right of capture.*’ And in 1859 the Department of 


State announced to the great Powers that: 


With respect to the protection of the vessel and cargo by the flag 
which waves over them, the United States look upon that principle 
as established, and they maintain that belligerent property on board 
a neutral ship is not liable to capture; and from existing indications 
they hope to receive the general concurrence of all commercial Powers 
in this position. . . . It is not necessary that a neutral Power should 
have announced its adherence to this declaration in order to entitle 
its vessels to the immunity promised. Because the privilege of being 
protected is guaranteed to belligerents, co-parties to that memorable 
act, and protects their property from capture wherever it is found on 
board a vessel not engaged in hostilities . . . such an immunity 
withheld from this country would in fact operate as a premium, 
granted to other nations, and would be almost destructive of that 
important branch of our national industry, the carrying ‘trade.” 


On April 24, 1861,.Secretary Seward sent to the ministers of the 
United States in Great Britain, France, Russia, Prussia, Austria, 
Belgium, Italy, Denmark, and Holland drafts of conventions according 
to the terms of which this government would consent to adhere to the 
Declaration of Paris.*' The accompanying notes stated that: ‘the Presi- 
dent adheres to the opinion expressed by my predecessor, Mr. Marcy, 
that it would be eminently desirable for the good of all nations that the 
property and effects of private individuals, not contraband, should be 
exempt from seizure and confiscation by national vessels in maritime 
war.”’ But as “Europe seems once more to be on the verge of quite 
general wars,” and as ‘‘a portion of the American people have raised 


‘7 MS. Inst. Portugal, XIV, p. 185; Moore, Digest, VII, p. 567. For replies 
to Marcy’s proposal and general discussion of the effect it produced in foreign 
countries, see Niemeyer, Urkundenbuch, I, pp. 69-121. 

48 MS. Inst. Great Britain, XVII, p. 71; Moore, Digest, VII, p. 567. 

49 Malloy, I, p. 114. 

5° MS. Inst. France, XV, 455; Moore, Digest, VII, p. 450. 

5! Moore, Digest, VII, pp. 570-573. 
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the standard of insurrection and, through their organs, have taken the 
bad resolution to invite privateers to prey upon the peaceful commerce 
of the United States, prudence and humanity combine in persuading 
the President, under the circumstances, that it is wise to secure the 
lesser good offered by the Paris Congress, without waiting indefinitely 
in hope to attain the greater one... .”’ 

President Lincoln’s proffer of adherence was prompted by his desire 
that foreign Powers should treat the Confederate privateers as pirate 
ships. When Great Britain and France recognized the ‘insurgents’ 
as ‘‘belligerents,”’ and declared that it would be essential to introduce 
into their conventions with the United States a declaration of non- 
intention to become implicated in the internal conflict in the latter 
country, Secretary Seward terminated negotiations, expressing the 
hope that within the near future they might be reopened with increased 
prospect of success.*? Six years later as circumstances were adjudged 
unfavorable, the same Secretary of State declined to submit the Marcy 
amendment to the consideration of the Powers, though urged to do 
so by the Italian Government. 

In the War of 1812 there was no accepted rule among the nations 
which protected neutral property in enemy ships, so that the instructions 
of the United States Government to its naval officers to destroy enemy 
merchant vessels could be carried into effect without placing the govern- 
ment under obligation to pay large indemnities, and without an evasion 
of the rule above mentioned. In the War of the Rebellion, Confederate 
armed vessels were careful to respect the ships of neutrals, but they 
sank and burned the ships of enemies without scruple. The practice 
of the Southern Confederacy showed it to be undeniable that the 
power to destroy the vessels of enemies before adjudication in a court 
of prize was extremely dangerous, in view of the latitude within which 
a belligerent could interpret “necessity.”’ 


52 For the negotiations of the United States concerning the Declaration of 
Paris, see Moore, Digest, VII, pp. 561-583. Mr. Seward interpreted the proposed 
qualifying declaration to mean that the Powers ‘“‘should be at liberty to recognize 
the United States rebels as a maritime Power equal under the Treaty of Paris to 
the United States themselves.” MS. notes to Italy, VI, p. 344, 1867; Moore, 
Digest, VII, p. 467. 

8 MS. Inst. Prussia, XIV, p. 504; Moore, Digest, VII, p. 467. 
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The United States Government was not bound in the Civil War to ob- 
serve the Declaration of Paris. The goods of enemies in neutral vessels 
might therefore have been captured and confiscated without necessity 
for the development of the doctrine of continuous voyage, which had 
been applied to a slight extent in the Crimean War. The Government 
of the United States chose, however, to observe the Declaration.™ 

The cases of the Bermuda, the Stephen Hart, ® the Springbok, ** 
and the Peterhoff,** are familiar to all students of the history of the 
doctrine of continuous voyage. Chief Justice Chase handed down the 
decisions in the first two cases together. The cargoes of both were 
condemned in their entirety, part as being contraband ostensibly 
destined to neutral ports, but actually intended for belligerent ports, 
the remainder as being consigned to the same persons as were the real 
consignees of the contraband goods. The ships were also condemned 
on the ground that the contraband shipment was made with the con- 
sent of the owners, given in fraud of belligerent rights. 

The cargo of the Springbok was condemned for attempt to run the 
blockade, the court through the Chief Justice declaring its belief that 
the owners of the cargo intended that it should be transshipped at 
Nassau into some vessel more likely than the Springbok to succeed in 
reaching safely a blockaded port, holding that the voyage from London 
to the blockaded port was, as to cargo, both in law and in the intent of 
the parties, one voyage; and that the liability to condemnation, if 
captured during any part of that voyage, attached to the cargo from 
the time of sailing.’’®*® The ship was released as having been engaged 
in a bona fide voyage to the port of Nassau.. It is of great interest to 
note that in this case the court clearly laid down the application of the 
continuous voyage doctrine to any sorts of cargoes when their ultimate 
destination was a blockaded port. Although the Chief Justice takes 
note of the fact that only a small part of the cargo is absolute contra- 
band, he immediately says: 

But we do not now refer to the character of the cargo for the pur- 


pose of determining whether it was liable to condemnation as contra- 
band, but for the purpose of ascertaining its real destination; for, we 


5% Moore, Digest, pp. 570-574. 5 Wallace, III, pp. 514-559. 
% Jbid., pp. 559-560, 57 Ibid., V, pp. 1-28. 
58 Tbid., pp. 28-62. 59 JTbid., V, p. 28. 
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repeat, contraband or not, it could not be condemned if really destined 
for Nassau and not beyond; and, contraband or not, it must be 
condemned if destined to any rebel port, for all rebel ports were under 
blockade.® 


The Peterhoff case resembled the cases above discussed in that the 
vessel was neutral and was carrying a mixed cargo of contraband and 
noncontraband goods between neutral ports under circumstances which 
indicated that at least the contraband was intended to reach persons 
within the Confederacy. It differed from those cases in that the second 
part of the transport was to be accomplished overland. Instead of 
transshipping the cargo at some West Indian port, thence to take the 
chance of capture in attempting to run the blockade of the Southern 
ports, the consignors intended to unload it at the Mexican port of 
Matamoras, across the Rio Grande from Brownsville in Texas. 

The Chief Justice condemned the contraband goods and those which 
belonged to the owner of the contraband. The ship and the remainder 
of the cargo were released. The court pointed out that the Rio Grande 
was a boundary river, preserved by treaty from blockade. Hence 
“neutral commerce with Matamoras, except in contraband, was entirely 
free.”’ ® As Brownsville lies farther up the river than the blockading 
vessels [could] navigate, the question before the court narrowed down 
to this: Did “an ulterior destination to the rebel region which we now 
assume as proved [affect] the [neutral] cargo of the Peterhoff with 
liability to condemnation’’? ® 

The answer of the court was an emphatic negative. The principles 
laid down in the Bermuda and similar cases were reaffirmed, but by 
reference to precedent in the cases of the Stert,*™ the Ocean,“ and the 
Jonge Pieter,” the ‘‘lawfulness of neutral trade to or from a blockaded 
country by inland navigation or transportation” was established.© 
This portion of the opinion is of practical value to those who are to-day 
studying the embargo which Great Britain has placed over all sorts 
of goods entering neutral ports near to Germany, when the goods 


6° Wallace, V, p. 26. 8 Jbid., p. 54. 
Thid, Robinson, IV, p. 65. 
6 Jbid., III, p. 297. 8% Jbid., IV, p. 79. 
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cannot be proved to be for consumption within the neutral countries. 
The learned Chief Justice said: 


Trade with a neutral port in immediate proximity to the territory 
of one belligerent is certainly very inconvenient to the other. Such 
a trade, with unrestricted inland commerce between such a port and 
the enemy’s territory, impairs undoubtedly and very seriously impairs 
the value of a blockade of the enemy’s coast. But in cases such as 
that now in judgment, we administer the public law of nations, 
and are not at liberty to inquire what is for the particular advantage 
or disadvantage of our own or another country. We must follow 
the lights of reason and the lessons of the masters of international 
jurisprudence. 

On another page these “‘lessons”’ are thus summarized: 


. Contraband merchandise is subject to a different rule in respect 
to ulterior destination than that which applies to merchandise not 
contraband. The latter is liable to capture only when a violation of 
blockade is intended; the former when destined to the hostile country, 
or to the actual military or naval use of the enemy, whether block- 
aded or not. The trade of neutrals with belligerents in articles not 
contraband is absolutely free unless interrupted by blockade; the 
conveyance by neutrals to belligerents of contraband articles is always 
unlawful, and such articles may always be seized during transit by 
sea. Hence, while articles, not contraband, might be sent to Mata- 
moras, and beyond to the rebel region, where the communications 
were not interrupted by blockade, articles of a contraband char- 
acter, destined in fact to a State in rebellion, or for the use of the 
rebel military forces, were liable to capture though primarily destined 
to Matamoras.® 

These four decisions may be thus epitomized: Noncontraband 
goods being transported in neutral ships toward neutral ports may be 
captured and confiscated if their ultimate destination may be presumed 
to be a blockaded port; such goods may not be confiscated when the 
continuance of the voyage is to be inland. The Supreme Court advanced 
a considerable distance toward the abrogation of the rule of free ships, 
free goods, but it did not go the whole way. 

The high contracting parties agree that, in the unfortunate event 
of a war between them, the private property of their respective citizens 


and subjects, with the exception of contraband of war, shall be exempt 
from seizure, on the high seas or elsewhere, by the armed vessels or 


*? Wallace, V, p. 57. 68 [bid., p. 59. 
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by the military forces of either party; it being understood that this 
exemption shall not extend to vessels and their cargoes which may 
attempt to enter a port blockaded by the naval forces of either party.” 


This article of the treaty between the United States and Italy 
of February 26, 1871, marks it as the only international agreement now 
in effect that provides for complete immunity of non-offending private 
property. It is the logical result of the identical tendencies of the 
two countries in this respect, but its importance can hardly become 
great in practice. Its significance lies in its attestation that the principle 
it embodies is worthy of a place in the agreements of two important 
Powers. 

In 1880 Secretary of State Evarts notified the Government of 
Peru, at war with Chile, that the treaty of 1870 which provided for the 
freedom of the neutral flag covered the cases which Peru was threatening 
to exempt from its operation. ® Chile was exporting cargoes of nitrate 
from a section of the Peruvian coast which she had occupied and which 
Peru refused to regard as beyond her jurisdiction. Mr. Evarts declined 
to admit the possibility of legal seizures of American vessels carrying 


such nitrate. 


In the recent war with Spain we necessarily enforced the rule of 
capture, as there was no response to our proclamation that we would 


not resort to privateering; and, as the implied retention of that 
right by Spain rendered our commerce subject to capture, we were 
bound to reserve and exercise every right of war as against our 
enemies.” 


Spain, however, failed to make any captures of American merchantmen, 
and it would seem that the United States allowed to pass an excellent 
opportunity for putting into operation the liberal doctrine it has been 
urging for more than a century.” 

On April 26, 1898, President McKinley declared that the neutral 
flag should cover enemy goods not contraband, and that neutral goods, 


8 Martens, N. R. G., I, p. 57. 

70 Tbid., p. 97. 

7 C, H. Butler, “Freedom from Capture of Private Property at Sea,’’ North 
American Review, 168, 1899, p. 57. 

7 Two considerations hindered such action: (1) the comparative weakness 
of the Spanish navy was not realized; and (2) no preliminary arrangement had 
been effected regarding prize money. 
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except contraband, should not be liable to confiscation under the enemy’s 
flag.”> Three days earlier Queen Marie Christina issued a decree, 
Article III of which read: 

Notwithstanding that Spain is not bound by the declaration signed in 
Paris on the 16th of April, 1856, as she expressly stated her wish not 
to adhere to it, my government, guided by the principles of inter- 
national law, intends to observe and hereby orders that the following 


regulations for maritime law be observed: 
(a) A neutral flag covers the enemy’s goods except contraband 


of war. 
(b) Neutral goods, except contraband of war, are not liable to 


confiscation under the enemy’s flag. ™ 


The peculiar situation of war between the two more important of 
the three Powers that had not signed the Declaration of Paris provided 
an opportunity for demonstrating the attitude of both Powers to the 
four rules of the Declaration.” The action of Spain and the United 
States afforded striking evidence in support of the legal character 
of those famous rules. 

The important cases in American prize courts arjsing out of this 
war involved the question of blockade.”* The case of the Carlos F. 
Roses involved the determination of the enemy or neutral character of 
the cargo of a Spanish vessel, the court basing its decision upon the 


President’s proclamation. 77 In the case of the Spanish steamer Fita, 
condemned as enemy property, the court referred to the efforts of the 
American Government toward a milder treatment of privately owned 


ships and cargoes.”8 

Article IV of the President’s proclamation already cited extended 
to Spanish vessels in American ports a thirty-day period for loading and 
departing, and guaranteed immunity from capture if such ships were 


* Foreign Relations of the United States, 1898, p. 772. 

Ibid., p. 774. 

** Spain and Mexico definitively adhered to the Declaration of Paris in 1908 
and 1909 respectively; see Holland, Letters on War and Neutrality, p. 65. 

7° E. J. Benton, International Law and Diplomacy of the Spanish-American 
War (Baltimore, 1908), p. 178, notes that three Spanish merchantmen were de- 
stroyed by a cruiser of the United States, but that the destruction was justified 
by the authorities on the grounds that the ships were transports. 

7 177 U. 8. 655; Scott, Cases, p. 637. 

78 Moore, Digest, VII, p. 470. 
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able to furnish the proper papers. The Spanish decree afforded but 
five days and did not specify for safety from capture of vessels leaving 
within that time and met on the high seas. And whereas this govern- 
ment guaranteed immunity to Spanish merchant vessels which, prior 
to April 21, 1898, had sailed from any foreign port bound for any port 
or place in the United States, the immunity to operate not only while 
such vessels were proceeding toward and discharging cargo in such port 
or place, but also while they were proceeding toward any unblockaded 
port, after leaving the port of discharge, Spain made no mention of 
similar action toward the vessels of this country.” 

In his annual message, December, 1898, President McKinley asked 
for authority ‘‘to correspond with the governments of the principal 
maritime Powers with a view of incorporating into the permanent law 
of civilized nations the principle of the exemption of all private property 
at sea, not contraband of war, from capture or destruction by belligerent 
Powers.” ®° In spite of our rapid conquest of the seas, American com- 
merce had lost heavily through the rise of insurance rates. “.. . One 
well known shipping firm in New York City paid during the brief 
period of war over sixty thousand dollars in war premiums, and the 
aggregate amount of such premiums, according to shippers well informed 
as to the actual facts, far exceeded the value of all the Spanish merchant- 
men captured by our Navy under the general rules of maritime war- 
fare.” *' As the major portion of the enlarged premiums was paid to 
foreign firms, the President had good foundation for his statement that: 
“The experience of the last year brings forcibly home to us a sense of 
the burdens and waste of war.’’ Congress did not take final action 
upon resolutions of both houses in the sense urged by the President’s 
message, but it removed an important obstacle to later freedom of 
action by abolishing prize money, a step which the Navy did not 
hinder.” 

79 The American proclamation did not provide for the loading of such vessels 
nor for immunity for Spanish vessels which were proceeding toward neutral 
ports, having begun their voyages prior to April 21, 1898. See the case of the 
Buena Ventura, 175 U. 8. 384. 

80 Senate Journal, 55th Congress, 3d Session, p. 4 ff. 


81 Butler, ‘‘Freedom from Capture,” etc., N. A. R., 168, 1899, p. 55. 
8 U.S. Statutes at Large, 55th Congress, 30, c. 413, p. 1007. 
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The attitude of Congress encouraged President McKinley and Sec- 
retary Hay to instruct our representatives to the First Hague Con- 
ference to lay before that body the claims of the principle of immunity. 
There, as the subject was not upon the program of the Conference, 
the efforts of the American delegation, headed by Honorable Andrew 
D. White, succeeded only to the extent that the Conference listened to 
the memorial and expressed the wish that the question be referred to 
a subsequent conference for consideration.™ 

In 1903 President Roosevelt in his annual message advocated the im- 
munity of non-offending private property at sea as a measure necessary 
to bring maritime warfare to the standard of humanity practiced in 
war on land. Congress accordingly, by joint-resolution, declared it to 
be “desirable in the interest of uniformity of action by the maritime 
states of the world in time of war, that the President endeavor to bring 
about an understanding among the principal maritime Powers, with a 
view of incorporating into the permanent law of civilized nations the 
principle of the exemption of all private property at sea, not contraband 
of war, from capture or destruction by belligerents.” # 

At the Second Hague Conference this government crowned its con- 
tinuous record of agitation for immunity by instructing its delegates 
to submit the question to the Conference. * The Russian program of 
April 13, 1906, included the subject.** The consideration of the reform 
was initiated on June 28, 1907, by an address of Mr. Joseph H. Choate, 
in which the record of international theory and practice in the preceding 
century was outlined and discussed. *7 The proposition of the United 
States, the most sweeping of the ten offered to the Conference, was: 


The private property of all citizens or subjects of the signatory 
Powers, with the exception of contraband of war, shall be exempt from 
capture or seizure on the high seas or elsewhere by the armed vessels 


% Foreign Relations, 1899, pp. 511-520; J. B. Scott, Hague Peace Conferences 
(Baltimore, 1909), I, pp. 65, 699-700; II, pp. 9, 24, 71, 79; La Conférence Inter- 
nationale de la Paix (The Hague, 1899), pt. I, pp. 31-33. 

* Congressional Record, 58th Cong., 2d Sess., Apr. 28, 1904, p. 58. 

8 Scott, H. P. C., II, pp. 192-194. 

8° Tbhid., pp. 176-177. 

87 La Deuxitme Conférence Internationale de la Paix (The Hague, 1907), 
Actes et Documents, III, pp. 776-779. 
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or by the military forces of any of the said signatory Powers. But 
nothing herein contained shall extend exemption from seizure to 
vessels and their cargoes which may attempt to enter a port block- 
aded by the naval forces of any of the said Powers. 


The delegations of Austria-Hungary, Brazil, China, Italy, Norway, 
and Sweden expressed adherence to the American proposal. Those 
of Germany, Portugal, and Russia expressed the desire to see a concurrent 
determination of the questions of contraband and blockade. Great 
Britain’s delegates declined to consider immunity unless a general 
agreement to respect private property would lead to a reduction of 
armaments. Argentina and Colombia desired to see capture maintained. 
When the vote was taken eleven states of the forty-four did not respond; 
twenty-one declared for, eleven against the proposition; while one 
state abstained from voting. The commission, therefore, was unable 
to present it as a convention for the consideration of the Conference.*® 

The record of fact is distinctly creditable to the United States. 
Compelled by circumstances beyond its control to act upon the ancient 
rules of prize, it has stood alone amongst governments in making it 
a feature of its policy in all the changing conditions of its commercial 
and naval power to urge upon other states the complete exemption of 
private property from capture at sea, always excepting cases of con- 
traband and blockade. It has consistently evidenced its belief that 
the logical consequence of the limitations already imposed upon the 
right of capture is the complete immunity of all private property from 


capture. 
HAROLD Scott QUIGLEY. 


88 La Deuxitme Conférence Internationale de la Paiz (The Hague, 1907), 
Actes et Documents, I, pp. 245-250. 


EDITORIAL COMMENT 


THE INTERNATIONAL RELATIONS OF JAPAN, CHINA, AND 
THE UNITED STATES 


Viscount Ishii, Chairman of the Japanese Commission to the United 
States, in his address at the banquet given in honor of the commission 
in New York on September 29, 1917,' not only delivered an address 
admirable in form and substance, as was to be expected from the repre- 
sentative of Japan, but he took the American people into his confidence, 
stating that for equal opportunity in China the door must be open, that 
the door to China is the Pacific, and that Japan and the United States 
must see to it that this vast highway be open and be guarded by them 
to all who seek to enter on equal terms the China of to-day and of the 
future. 

In the course of the address he first spoke of the interest that Japan 
has in law and order in China, an interest hardly setond to that of the 
Chinese, and stated, on behalf of his country, that Japan, far from 
attempting to undermine the independence and integrity of China, was 
prepared to maintain them against any aggressor. On this point, he said: 

Gentlemen, I assure you that a closed door in China has never been and never 
will be the policy of my government. The door is open, the field is there. We 
welcome coéperation and competition all tending to the betterment of the equal 
opportunity. ... Much has been written about Japan’s policy toward China as 
being one that sought only the aggrandizement of Japan and the confusion, dis- 
ruption or oppression of our neighbor. Heré again let me reassure you. The 
policy of Japan with regard to China has always been the same. We want good 
government, which means peace, security, and development of opportunity in China. 


The distinguished representative of Japan paused, as it were, in the 
course of his address, to state why tranquillity in China was of such 
importance to Japan, and he put it upon solid ground when he said, 
as he immediately did: 

The slightest disturbance in China immediately reacts upon Japan. Our 
trade there is large and increasing; it is valuable to us, and China is our friendly neigh- 
bor, with vast and increasing potentialities for trade. 


t New York Times, September 30, 1917. 
839 


840 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


The speaker well knows, and he was well within his rights to state, 
that equal opportunity for all is really consistent with a special interest 
and a special advantage to Japan, for Japan is anchored, as it were, 
off the coast of China. The speaker also referred to the special rights 
in the territory of China possessed by his country, due in part to geog- 
raphy and to reasons with which he supposed his hearers to be familiar. 

Circumstances for which we were in no sense responsible gave us certain rights 
on Chinese territory, but at no time in the past and at no time in the future do we 
or will we seek to take territory from China or to despoil China of her rights. We 
wish to be and always to continue to be the sincere friend and helper of our neighbor, 
for we are more interested than any one else, except China, in good government there, 
only we must at all times, for self-protection, prevent other nations from doing 


what we have no right to do. 


Il faut qu’une porte soit euverte ou fermée. The island empire of 
Japan appreciates that the door must be either open or shut, and is 
determined, so far as in it lies, that it shall not be shut, even although 
force must be used to keep it open. 

Not only will we not seek to assail the integrity or the sovereignty of China, 
but will eventually be prepared to defend and maintain the same integrity and 
independence of China against any aggressor. For we know that our own land- 
marks would be threatened by any outside invasion or interference in China. 


After these remarks by way of introduction, the distinguished 
representative of Japan stated in no uncertain terms that the distrust 
which had unfortunately grown up between the two countries was caused 
by neither, but by the machinations of that country with which Japan 
and the United States are now at war. 

I am endeavoring [he said] to secure your coéperation in this work of revision 
of a situation built upon misconception and fraud. I am asking you to cast out the 
devil of suspicion and distrust in order that we who are allies and partners may 
rebuild the shattered edifice of mutual confidence which means so much as a strong- 
hold for us both. We are neighbors, friends, and allies. 


By what means is this to be brought about? Like so many of the 
precious things in life, it lies so near us that we overlook it. 

Next, as to the highway to China. 

The Pacific Ocean is our common highway. It is guarded and the highway has 
been swept by our ships of the pirates of the seas so that our countries’ trade may 
continue and our intercourse be uninterrupted. We guard the Pacific Ocean together 


with our ships. 
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Here the Viscount might have stopped, for in things material the 
greatest guarantee is found. Ships were needed to clear the highway 
of the evil-minded, and ships are needed to guard it, when clear. But, 
in his opinion, the good faith of two nations, evidenced by their plighted 
word, is a greater guarantee than the ships whereof he speaks. Thus, 
he says: 


But more than this and better than the ships or the men or the guns is the assur- 
ance of the notes exchanged between your Secretary of State, Elihu Root, and our 
Ambassador Takahira, in 1908, in which it was mutually agreed and “formally 
resolved to respect the territorial possessions belonging to each other in the region of 
the Pacific Ocean.” 


What are these “scraps of paper’? They are two in number, 
and so brief that he who runs may read their text, which follows: 


Notes exchanged between the United States and Japan November 30, 1908, declaring 
their Policy in the Far East 


IMPERIAL JAPANESE EMBAssy, WASHINGTON 
November 30, 1908 
SIR: 

The exchange of views between us, which has taken place af the several inter- 
views which I have recently had the honor of holding with you, has shown that 
Japan and the United States holding important outlying insular possessions in the 
region of the Pacific Ocean, the governments of the two countries are animated by 
a common aim, policy, and intention in that region. 

Believing that a frank avowal of that aim, policy, and intention would not 
only tend to strengthen the relations of friendship and good neighborhood, which have 
immemorially existed between Japan and the United States, but would materially 
contribute to the preservation of the general peace, the Imperial Government have 
authorized me to present to you an outline of their understanding of that common 
aim, policy, and intention: 

1. It is the wish of the two governments to encourage the free and peaceful 
development of their commerce on the Pacific Ocean. 

2. The policy of both governments, uninfluenced by any aggressive tendencies, 
is directed to the maintenance of the existing status quo in the region above men- 
tioned and to the defense of the principle of equal opportunity for commerce and 
industry in China. 

3. They’ are accordingly firmly resolved reciprocally to respect the territorial 
possessions belonging to each other in said region. 

4. They are also determined to preserve the common interest of all Powers in 
China by supporting by all pacific means at their disposal the independence and 
integrity of China and the principle of equal opportunity for commerce and 
industry of all nations in that empire. 

5. Should any event occur threatening the status quo as above described or the 
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principle of equal opportunity as above defined, it remains for the two governments 
to communicate with each other in order to arrive at an understanding as to what 
measures they may consider it useful to take. 

If the foregoing outline accords with the view of the Government of the United 
States, I shall be gratified to receive your confirmation. 

I take this opportunity to renew to Your Excellency the assurance of my highest 


consideration. 
K. TAKAHIRA 


Honorable 


Secretary of State 
DEPARTMENT OF STATE, WASHINGTON 


November 30, 1908 


EXCELLENCY: 

I have the honor to acknowledge the receipt of your note of to-day setting forth 
the result of the exchange of views between us in our recent interviews defining the 
understanding of the two governments in regard to their policy in the region of the 
Pacific Ocean. 

It is a pleasure to inform you that this expression of mutual understanding is 
welcome to the Government of the United States as appropriate to the happy rela- 
tions of the two countries and as the occasion for a concise mutual affirmation of 
that accordant policy respecting the Far East which the two governments have so 
frequently declared in the past. 

I am happy to be able to confirm to Your Excellency, on behalf of the United 
States, the declaration of the two governments embodied in the following words: 

1. It is the wish of the two governments to encourage the free and peaceful 
development of their commerce on the Pacific Ocean. 

2. The policy of both governments, uninfluenced by any aggressive tendencies, 
is directed to the maintenance of the existing status quo in the region above men- 
tioned, and to the defense of the principle of equal opportunity for commerce and 
industry in China. 

3. They are accordingly firmly resolved reciprocally to respect the territorial 
possessions belonging to each other in said region. 

4, They are also determined to preserve the common interests of all Powers in 
China by supporting by all pacific means at their disposal the independence and 
integrity of China and the principle of equal opportunity for commerce and industry 
of all nations in that Empire. 

5. Should any event occur threatening the status quo as above described or the 
principle of equal opportunity as above defined, it remains for the two governments 
to communicate with each other in order to arrive at an understanding as to what 
measures they may consider it useful to take. 

Accept, Excellency, the renewed assurance of my highest consideration. 


Roor 
His Excellency 
Baron Kocoro TAKAHIRA 
Japanese Ambassador 
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After referring to the agreement, evidence alike of statesmanship 
and good will, Viscount Ishii continued: 


Gentlemen, Japan is satisfied with this. Are you? If so, there is no Pacific 
Ocean question between us. We will codperate, we will help and we will hold, each 
of us, what is guaranteed under that agreement. 


Viscount Ishii and the people of Japan for whom he speaks can rest 
assured that the people of the United States answer “Yes” to his 


question. 
JAMES Brown Scott. 


FELLOWSHIPS IN INTERNATIONAL LAW 


In 1914 the Conference of American Teachers of International 
Law referred certain matters relating to the study and teaching of 
international law to a standing committee of the American Society of 
International Law consisting of Messrs. Philip Marshall Brown, Amos 
S. Hershey, Charles Cheney Hyde, Harry Pratt Judson, Robert Lansing, 
Jesse 8. Reeves, James Brown Scott, Alpheus H. Snow,‘and George G. 
Wilson. A report of this committee in 1916 showed that a considerable 
number of the recommendations of the Conference had been or were 
about to be carried out. At the April, 1917, meeting of the Society 
the Committee at its request was discharged; but it may be advisable 
to call to attention the following recommendations and action. 

The Committee recommended that fellowships in international 
law be established under the following regulations: 


1. These fellowships shall be awarded only to graduate-students holding 
the equivalent of a bachelor’s degree from an approved institution. The stipend 
attached to such fellowship shall be $750.00. 

Special fellowships may be awarded to teachers in international law or related 
subjects. At least one year of previous teaching in international law or related 
subjects, or its equivalent in practical experience, is required. The stipend 
attached to such fellowship shall be $1000.00. 

2. The qualifications of candidates shall be approved by the Standing Com- 
mittee on the Study and Teaching of International Law and Related Subjects 
of the American Society of International Law. 

In general a knowledge of the elements of International Law and a good 
knowledge of history is necessary, and it is desirable that at least two modern 
languages be furnished. Other special previous preparation will be considered. 

The student shall report to the Committee twice during each year. 
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3. A fellowship shall for the first year be granted to a student to pursue 
courses only at an institution other than that at which he had been studying 
for the year preceding. 

4. A fellowship may be continued for a second year in the same institution, 
but no person shall hold a fellowship for more than three years. 


It was also recommended that not to exceed five fellowships in each 
class be awarded for 1917-18. 

As the American Society of International Law decided it inadvis- 
able to undertake the administration of these fellowships, the Division 
of International Law of the Carnegie Endowment for International 
Peace undertook the carrying out of the recommendations of the 
Committee. 

In April from the candidates applying selections were made to the 
number of ten and these students are already engaged in their special 
studies. Owing to the war, changes of plan have been from time to 
time necessary and a fair estimate of its results cannot under present 
conditions be made. 

Applications for these fellowships for 1918-1919 should be made as 
sarly as possible, and, according to the opinion of the Committee, 
on or before March first in order that awards may be determined in 
ample season. Such applications as well as inquiries in regard to the 
fellowships should be addressed to Division of International Law, 
Carnegie Endowment, 2 Jackson Place, Washington, D.C. 

GEORGE G. WILSON. 


THE RATIONING SYSTEM 


When a state, previously neutral, becomes a belligerent, its interests 
and its rights are completely altered. 

As a neutral, since 1914 the United States has desired the largest 
possible freedom of trade with all the Powers at war, as well as with their 
neutral neighbors. But owing to the peculiar position of the Central 
Powers, and particularly of Germany, with three neutral states border- 
ing upon her and two more separated only by narrow seas, an absolutely 
unprecedented trade condition arose. 

For, obviously, the ports of a neutral cannot be blockaded and goods 
intended for Germany could make their way through Dutch or Scandi- 
navian channels with little hindrance, the British blockade to the 
contrary. 
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Having determined upon a policy of depriving Germany of all 
commodities which might be of service to her in the prosecution of war, 
Great Britain carried this policy out by a series of measures. One was 
the very wide extension of the previously accepted list of contraband, 
shifting to the occasional category articles not before deemed contra- 
band, and calling fully contraband articles listed previously as occasional. 
A blockade was declared, laid far from Germany’s coasts and covering 
her Baltic ports, which could not and did not affect Swedish shipping. 
This was supplemented by the enforced touching of all neutral ships 
at some British port to have cargo and destination inquired into, a 
novel requirement. To both blockade and contraband requirements, 
this served as a supplement. And then to stop traffic still legal, a new 
usage was set up by which goods for the neutral not contraband were 
passed only upon the assurance that they should not be exported to 
Germany. 

Against much or all of this our government argued and protested. 
The continuous voyage doctrine enlarged and the right of blockade 
extended, seriously interfered with that trade between two neutrals 
which no belligerent has a right to interrupt whatever his military 
necessities may dictate. Some of the new British restrictions we 
accepted, some were not fully pressed, some were under discussion 
when our own entry into the war, not as an ally of England and France 
but as having a common enemy, completely changed the face of things. 
For trading with the enemy was now forbidden to our people; our 
belligerent rights had replaced our rights and interests as a neutral. 

Meanwhile three years of war have lowered the world supply of 
many commodities to the danger point. This affects neutral and belli- 
gerent alike, and is even reflected in the couritries where these commodi- 
ties originate, by a serious enhancement of price. As belligerents we 
are now concerned in conserving our own supply of such articles, 
in keeping their cost down, also in saving them for those other belli- 
gerents with whom we make common cause. Secondarily, we desire 
to keep them out of German hands. The instrument which our govern- 
ment employs for this purpose is a license system which permits the 
export of a wide range of staples produced in this country, only upon 
the sanction of a specially constituted board. This is coupled with 
price fixing and commandeering, avowedly war measures extraordinary, 
just as the license system is. But we are not unmindful of the necessities 
of our friends, the neutrals, and propose to look out for these by ration- 
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ing, that is, by permitting them to import from us such quantities of 
desired goods as we and our fellow-belligerents can spare, such quanti- 
ties as will barely meet the domestic needs of these neutrals. For we 
do not feel called upon to put them in position to export their own to 
Germany and fill the void from our sources. 

This is all, I think, quite clear and just and legal, provided we do not 
violate a treaty or unreasonably limit a trade which the friendship of 
years has established and sanctioned. 

As to the first of these conditions, our treaties with Denmark and 
with the Netherlands contain no provisions which a limitation of exports 
would seem to violate. They are elderly treaties with no special war 
stipulations, but calling for equality of treatment with favored nations, 
interchange of consuls, extradition and such commonplaces of state 
intercourse. 

The second condition, the unreasonable limitation of an established 
trade, is perhaps arguable. A decent and considerate belligerent must 
recognize the difficulty of the position of the Netherlands, for instance. 
She lies amongst powerful states; she has to import coal, foodstuffs, 
and various staples. Germany, a contiguous state, refuses coal, unless 
fats and dairy products are sent in exchange; the Entente Powers in 
their turn try to put on the screws if dairy products are not furnished 
themselves in larger quantity than to Germany. We now come in and 
stop Dutch importation of our wheat unless it be in great part for 
Belgian relief. Poor Holland is between the upper and the nether mill- 
stones. 

It is apparent, I think, that the questions thus involved are not 
questions of law, but of policy and economics. Assuredly a state may 
embargo its food supply when that is required by its own necessities. 
The requirements of other belligerents engaged in a common cause 
may be preferred to the demands of the neutrals, because self-interest, 
self-preservation perhaps, dictate such a policy. To ration the neutral 
so straitly as to guarantee that importation plus home products shall 
leave no margin for an enemy’s use does not seem to the writer an 
unfriendly limitation of established trade considered in the light of 
military policy. War isa very serious business, not justifying a violation 
of neutral rights, but certainly justifying the belligerent in preferring 
his own to neutral interests. He is betraying a trust when he starves 
his own cause to enrich the neutral and fatten his enemy. There must 
be very positive treaty obligation or legal requirement to warrant 
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so doing. On the other hand, friendship demands that he does not 
wantonly let the neutral starve for want of the necessities of industrial 
life. 

The line between the two obligations can only be determined by 
a study of the statistics of supply and trade, by friendly negotiation, and 
by due consideration of the vital interests of all parties. 

This policy, as it appears to the writer, our government is honestly 


trying to pursue. 
T. 8S. Woo.sey. 


ECONOMIC WARFARE 


President Wilson, in his reply of ‘August 27th to the peace proposals 
of His Holiness the Pope, placed himself squarely on record against 
“the establishment of selfish and exclusive economic leagues,’’ together 
with punitive damages and the dismemberment of empires, as being 
‘“‘inexpedient, and in the end worse than futile, no proper basis for a 
peace of any kind, last of all for an enduring peace. That must be 
based upon justice and fairness and the common rights of mankind.” 

This utterance is not to be understood as implied censure of the 
Economic Conference of the Allied Powers at Paris in June, 1916, when 
measures were devised for the avowed purpose of defense against the 
plans of the Teutonic Powers for “‘a struggle in the economic domain 
which will not only survive the reéstablishment of peace but, at that 
very moment, will assume all its amplitude and all its intensity.”! 
It has been pointed out through the press that the President was opposed 
to any peace permitting the realization of Teutonic plans for economic 
and military domination, and that for this very reason it was impossible 
to allow the war to end in a stalemate which would require great military 
and economic leagues in continued opposition to each other. Peace, 
to be enduring, must be based on sound principles. 

Whatever may be the correct diplomatic interpretation of the Presi- 
dent’s pronouncement against economic warfare, it is desirable to empha- 
size its deep significance from the point of view of international law. 
The economic bases of international relations have not been sufficiently 
considered. A valuable contribution to the subject has been made by 


1 The recommendations of the Economic Conference were published in the 
Supplement of Official Documents of this JouRNAL, volume 10, 1916, page 227, 
and were commented on at length in an editorial of October, 1916, page 845. 
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Walter Weyl in American World Policies, where he effectively pleads for 
the ‘“‘economic integration of the world.” The subject, however, has 
received but scanty consideration by international publicists and 
statesmen. 

The true object of law —as Karl Gareis has effectively shown in 
Science of Law—is the protection of interests, whether of the individual, 
of artificial persons, such as corporations, of society as a whole, or of the 
great family of nations. Where interests are mutual; where men are 
bound together by common sympathies and objects, it is not difficult 
to formulate the law to protect such interests. Where interests are 
antagonistic, however; where men or nations are pursuing avowedly 
hostile ends, it is well-nigh impossible to agree on any system of law 
to regulate their peaceful relations. 

It is possible to stress unduly the influence of the economic factor 
in history, while ignoring the enormous influence of other factors such 
as nationalism and an idealism which often impel men to act against their 
material interests. In the field of international politics, however, the 
economic motive has undoubtedly been extremely powerful. The 
struggle for colonial empires between the European nations has been 
responsible for many fearful wars. This ambition has but little weight 
with a country superbly endowed with natural resources and possessing 
great home markets such as the United States. It is a matter of vital 
importance, however, to a country as dependent on other nations as 
Italy, for example. The acquisition and development of vast territories 
rich in agricultural and mineral resources, inhabited by backward 
peoples, and offering splendid markets for industrial products is in 
some instances a real necessity. The importance of this factor looms 
very large in the consideration of the Teutonic Powers, as has been 
most forcibly presented by Friederich Naumann in Mitteleuropa. 

The working out of this factor in international relations has involved 
centuries of bitter rivalry for colonial empire, the waging of a constant 
warfare for exclusive markets, the erection of tariff barriers, state aid 
to industries in the form of subsidies, rebates, and special facilities of 
various kinds. Under such conditions, one nation is bound to protect 
its own industries against the dumping of the products of cheaper 
labor, of greater efficiency, or of industries directly or indirectly aided 
by their own governments. Democracy finds that it must not merely 
protect its industries from threatened annihilation. It is bound also 
to safeguard its human standards of living. 


EDITORIAL COMMENT 849 


Under such a situation it is not strange that distrust, antagonisms, 
hatred, and open warfare should arise between nations. The ambition 
to be economically independent or predominant is essentially inimical 
to the peaceable regulation of their relations. It is an entirely false 
basis on which to build any system of law. 

The basis of law — it must be reiterated — is a recognition of mutual 
interests entitled to common protection. Heretofore, international 
law has been strangely indifferent to the interests of nationalities, to 
their right to exist —a right which is the very basic principle of the 
law of nations. It has sought to perpetuate an iniquitous status quo 
in certain instances, the Balkans, for example. It has not sought to 
base itself scientifically on the vital interests of nations. The present 
war has been needed to demonstrate the futility of a system of law 
laid on such uncertain foundations as ‘‘ balance of power,” the suppres- 
sion of nationalities, and the denial of self-government. And now we 
are beginning to see the necessity of a recognition of the economic 
interests of nations as a substantial part of the foundations of inter- 
national law. 

It should be clear to the student of international affairs that no one 
nation, though blessed with marvelous resources, can afford to attempt 
to go it alone. Whether it be in respect to economic needs, or intel- 
lectual, social, and spiritual cravings, the nations of the world are 
obviously interdependent. As was said in the editorial above re- 
ferred to on this subject: 


There is a society of nations in which each member is necessary te the well- 
being of the other and each Power now at war was a party to the solemn 
recognition by the First and Second Hague Conferences of the “‘solidarity uniting 
the members of the society of civilized nations.’’- The things of the spirit have 
their place in the world, and the codéperation of the nations toward a common 
goal is more to be desired than the prosperity of any country or of any 
group of countries. . . . We must live together whether we will or not, and wise 
statesmanship suggests that the barriers that keep nations apart should be leveled, 
and that obstacles should not be interposed to their free and untramelled com- 
merce. We must think of the things we have in common; we must regard our 
civilization as indivisible. 


It is hardly necessary, except with a perverse nation like Prussia, 
to argue the interdependence of nations, to plead for the abandonment 
of economic warfare, and for the freedom of international intercourse. 
The disastrous futility of economic warfare is all too painfully evident. 
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But we must not fail to realize the logical implications of freedom of 
international intercourse. If tariff wars, commercial rivalries, struggles 
for colonies, and exclusive markets are entirely opposed to the establish- 
ment of peace, order, and law itself, will freedom of international inter- 
course conduce to this end? Obviously not, unless nations are able 
clearly to define their mutual interests throughout the world; to pro- 
vide the products they require from each other, to acknowledge the 
services they mutually may render, and the common ends they must 
serve. This must include the formulation of measures to guard against 
the flooding of markets by cheaper goods; possibly against unwise 
immigrations of labor itself. This means, in final analysis, an under- 
standing among nations concerning the basic questions of production 
and distribution — a task well calculated to stagger the statesmen and 
economists of the world. There cannot be permitted among nations, 
any more than within the state itself, an unregulated freedom of inter- 
course. It must be brought about through comprehensive and detailed 
agreements providing for proper regulations and restrictions. 

Let those who fulminate against war in the abstract and fluently 
demand the maintenance of peace turn their energies to concrete prob- 
lems of this character. Let them determine, if they can, with precision, 
the basic interests of nations. Let them endeavor to draft and secure 
international legislation for the protection of these interests. These 
are the practical problems that must first be solved before the world 
may enjoy the blessings of enduring peace. This is the scientific work 
remaining to be done to prepare the foundations for a system of law 
whose function shall be the peaceable regulation of the interests of 
nations. 

The United States has entered the Great War for the cause of inter- 
national freedom, the right of men to determine their own national 
destinies. It is earnestly to be hoped that in our concern for the political 
rights of democracy we do not lose sight of the economic needs of 
democracy. We would do well to heed the warning of President Wilson 
against ‘‘the establishment of selfish and exclusive economic leagues.” 


MARSHALL Brown. 
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THE ANNUAL MEETING OF THE AMERICAN BAR ASSOCIATION 


The American Bar Association held its annual meeting this year 
at Saratoga, where it formerly met, but which it has deserted for 
some time. It moreover appointed its meeting a week later than 
usual, holding it on September 4th, 5th and 6th. It is not 
intended here to go into the long but excellent program of the 
Association and its various sections and subsidiary organizations 
and the many hospitalities offered it. The occasion was, however, 
made memorable by the display of national and patriotic feeling, 
and many addresses, reports and resolutions, as was natural, dealt 
with the international situation, which was in all men’s minds. It 
is to these matters only that this comment is of necessity confined, 
and we must therefore pass by the interesting and critical address of 
the President, Ex-Senator George Sutherland, and many others. 

On the evening of the 3rd, the Judicial Section entertained His 
Excellency, Boris A. Bakhmeteff, the Russian Ambassador, and in 
an address before it he said that the inborn conscience of the law of 
majority is a characteristic feature of the Slav, and especially of the 
tussian, which was found historically illustrated in the trade cities 
of Novgorod and Pskow, in the rule of religious sects and in the 
innumerable student and intellectual committees, and on this ‘‘em- 
bryonic self-government”’ he based “the possibility of establishing 
a firm and self-depending democracy within a people which for 
centuries have been bound to slavery.” 

At the first session of the whole Association on the morning of 
September 4th, Hon. Elihu Root, declaring that if Germany won, it 
meant the end of law and order, amid cheers and universal response, 
moved the following resolution. 


Resolved: 

The American Bar Association declares its absolute and unqualified loyalty to 
the Government of the United States. 

We are convinced that the future freedom and security of our country depend 
upon the defeat of German military power in the present war. 

We approve the entrance of the United States into the war before it was too late 
to find success through the united action of the Democratic Powers. 

We urge the most vigorous possible prosecution of this war with all the strength 
of men and materials and money which this country can supply. 

We stand for the speedy dispatch of the American army, however raised, to the 
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battle-front in Europe where the armed enemies of our country can be found and 
fought and where our own territory can be best defended. 

We condemn all attempts in Congress and out of it to hinder and embarrass the 
Government of the United States in carrying on the war with vigor and 
effectiveness. 

Under whatever cover of pacificism or technicality such attempts are made, 
we deem them to be in spirit pro-German and in effect giving aid and comfort to the 
enemy. 

We declare the foregoing to be the overwhelming sentiment of the American Bar. 

These declarations were received with applause and enthusiasm 
and carried by a unanimous rising vote. They gave character to 
the whole meeting, which thus became a continuous patriotic demon- 
stration. 

Resolutions were adopted during the day calling upon lawyers, 
individually and in associations, to render service to those entering 
the Federal Service, to aid Exemption Boards, to conserve the prac- 
tice of lawyers who enter the Army and to give relief to their families, 
to aid the Federal and State Governments in all matters helping to 
win the war, and to be always willing to supply speakers for patriotic 
meetings. 

It seems fit to mention that in the evening of the same day, 
Francis Lynde Stetson presented a careful and extended memorial 
of Hon. Joseph Hodges Choate, the beloved Nestor of the Bar, not 
only a former president of the association, but a former Ambassador 
to Great Britain and, from its first beginning, a Vice-president of 
the American Society of International Law, and by great services 
and employments at the bar, deeply identified with international 
law. 

It accented Mr. Choate’s learning, ability, tireless industry, 
affectionate consideration for his brother lawyers, and “his bristling 
armory of wit.’ It called Mr. Choate “the heart not less than the 
head of the American Bar” and applied to him his own noble eulogy 
of Rufus Choate: ‘‘Emerson most truly says that character is above 
intellect, and this man’s character surpassed even his exalted intel- 
lect, and controlling all his great endowments made the consummate 
beauty of his life.”’ 

On the second day at the morning session this writer, as Chair- 
man of the Standing Committee on International Law, in a brief 
oral statement presented its report. It referred to the fact that a 
year ago the committee ventured to say, “‘that the duty of main- 
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taining neutral rights falls of necessity primarily upon the United 
States, the greatest of the neutral Powers; that its efforts to maintain 
and enforce the humanizing restraints imposed upon all belligerents 
by international law ought not to be abandoned or in any way re- 
mitted.’’ The report added ‘‘That the President and the Congress 
of the United States have not faltered or turned aside from the full 
performance of these high and controlling obligations.” It quoted 
the address of the President on April second to Congress and the 
action of Congress in full accord, and declared “its hearty and unani- 
mous concurrence in the views of international right, of human 
obligations and national duty so powerfully presented by the President 
and so justly supported by the Congress.”’ 

Under ten heads it protested and denounced as gross violations 
of the settled rules of international law, and of the usages of war 
between civilized nations, the acts and practice of the German Powers. 

It expressed the hope that at the near close of the war ‘the benefi- 
cent principles of international law which order the relations of 
States in lines of justice, humanity and civilization, may again 
prevail with renewed force and charity.” ri 

A chronological table, with references, covering 21 pages, of 
events of an international character directly affecting the United 
States within the past year was appended and submitted. 

The committee solicited no action by the Bar, but the association 
at once took action by resolution receiving and approving the report, 
which was adopted by a unanimous rising vote, and also provided 
for the communication of the report to the Committee on Public 
Information in Washington for wide distribution. 

On the evening of the same day, Hon. Charles E. Hughes of 
New York delivered a ringing and convincing address on ‘‘ War 
Powers under the Constitution,’ strongly supporting them in the 
amplest form. He was received with great favor and made the 
whole subject luminous and profoundly interesting. 

The address which followed on the same evening was not strictly 
legal, but was delivered at the request and by the designation of the 
National Security League (Bureau of Patriotism through Education). 
The speaker was Robert McNutt McElroy, Ph.D., of New Jersey, head 
of the Department of History in Princeton University. The subject 
was ‘‘The Representative Idea and the War.” It was a valuable and 
scholarly review of German writings, teachings and conduct showing 
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hostility to the representative idea. Both these addresses were by 
special resolution ordered printed at once for general distribution. 

On Thursday, September 6th, Mr. William H. Burgess of Chicago 
(late of Texas), greatly interested the Association-by an address en- 
titled ‘‘A Hothouse Constitution; Mexico, 1917.’’ He showed that 
this remarkable document, the new Constitution of Mexico, was 
adopted in entire disregard of the provisions of the existing Constitu- 
tion which provide for revision and amendment by a two-thirds vote 
of Congress approved by a majority of the Legislatures of the States. 
The new Constitution was formed by a convention of delegates from 
a part only of the States, and approved by a ‘Rump Congress.”’ 
That though seemingly most advanced, humane and communistic, 
it gives powers of suspension to the President and Council which 
neutralize these powers at the will of the government. It estab- 
lishes, for the first time in Mexico, trial by jury as a constitu- 
tional right. It expressly declares the right of the nation to impose 
such limitations on private property and upon the development of 
natural resources, as it may see fit in order to conserve them and 
equitably distribute the public wealth. The ownership of all minerals, 
including petroleum, is vested in the nation. It limits the right to 
acquire ownership in lands and water to Mexicans and Mexican 
companies, or foreigners who agree to be considered as Mexicans as to 
such property and not to ask the protection of their own government 
as to the same. Within 100 kilometers of the frontier and 50 kilo- 
meters of the sea coast, no foreigner shall under any circumstances 
acquire ownership. All ecclesiastical property is vested in the state. 

Mr. Burgess found this Constitution “radical beyond anything 
that ever has been undertaken, so far as I know, in any American 
State or any portion of the English-speaking world,’’ and expressed 
the opinion that this ‘‘organic law was calculated to develop beyond 
all calculation a system of official blackmail.’”’ Its international 
importance is obvious when we reflect that Mexican oil is largely 
moving the fleets of the world, to refer to one item only. 

Thursday afternoon, before one of the largest and most interested 
audiences of the meeting, Maitre Gaston de Leval, of the Bar of 
Brussels, discussed ‘‘Prussian Law as Applied in Belgium.” He 
showed that the Bar of Belgium stood as one man against the reign 
of terror of the Germans in that distracted country; that in the 
regions where fighting was going on the law administered was “ nothing 
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else than the more or less fanciful order of the military commandant,” 
and that in the provinces when there was no more fighting the Ger- 
man authority gradually superseded the Belgian municipal authorities 
under their Teutonic system, devised to exploit the territory for 
any, even slight and remote, advantages to Germany, and without 
regard to its own welfare or necessities. The Hague Convention 
provided that military occupants should respect the laws of the coun- 
try and make changes only for “absolute necessity.”” The Germans 
held any advantage to themselves, however slight or remote, was 
such ‘necessity’? and extended their rigorous control to all things, 
even those having no connection with military affairs. 

The German code makes foreigners in a country occupied by 
German troops subject to the penal provisions of the code for acts 
against the troops, their suite, or against the German authority, and 
this was most broadly interpreted and vigorously applied, contrary 
to the Hague Convention for preserving local law. The Belgians 
were arrested, prosecuted and condemned by thousands under un- 
known provisions of German law, never as yet even published or 
proclaimed in Belgium. To illustrate how minute this military 
interference was, “If the owner of a restaurant was ‘to fry potatoes 
instead of cooking them according to the German fashion, he had 
to be brought before the German military court.’”’ The Germans 
requisitioned raw material from the Belgium factories, forcing them 
to close, and the workmen were thus thrown into the streets. The 
Germans then offered them work in employments hostile to their 
country. Most refused, and by a decree of the German Governor 
General in 1916, a penalty of three years imprisonment and 20,000 
marks fine was imposed for such refusal. Another decree provided 
that they might be made to work by military force, so that by a 
regular system the Belgian workmen were deprived of work, then 
offered employment hostile to their own country, and made criminals 
and savagely punished if they refused it, as by international law 
they had a right to. 

Maitre de Leval’s address was heard with deep interest and 
sympathy by the bar, and as a testimonial to him and his country he 
was elected to honorary membership in the American Bar Association, 
which he with warm feeling accepted. Nothing is said here of those 
portions of his address which he requested should not be reported. 

The meeting of the Association closed with a great dinner over 
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which President Sutherland presided with great spirit and success. 
The speeches were admirable, but cannot be mentioned individually, 
except that of the guest of honor, Hon. Elihu Root, which was of 
international importance. Fresh from his official labors as head of 
our commission to Russia, he spoke at length of his observations 
there with his customary clearness of statement, and a depth of emo- 
tion unusual with him. He paid a moving tribute to the character 
of the Russian people, to their self-control, their experience and 
success in local self-government and the capacity he discerned in 
them for national self-government. He dwelt on their excellence 
of heart and head. His statement that in the midst of the revolution 
a young woman could go at any hour of the day or night, alone and 
unattended, from one end of Petrograd to the other without fear of 
injury or insult, was one of the striking facts mentioned in defense 
of that great people. 

The whole audience rose and cheered him standing more than 
once as he proceeded, and the address produced a profound impres- 
sion on the great assembly of men who especially shape, expound 
and administer the laws of the United States. 

The general officers elected for the coming year were: 


WALTER GEORGE SmiTH, of Philadelphia, Pa., President. 
GEORGE WHITELOCK, of Baltimore, Md., Secretary. 
FREDERICK E. Waprams, of Albany, N. Y., Treasurer. 


and the following members of the Executive Committee. 


CHARLES U. Potter, Cheyenne, Wyoming 
JOHN LOWELL, Boston, Mass. 
Cuas. BLoop Situ, Topeka, Kansas 
ASHLEY CocKRELL, Little Rock, Ark. 
GEORGE T. Peoria, III. 
T. A. Hammonp, Atlanta, Ga. 
U.S. G. Sioux Falls, 8. D. 
and CHaruLes T. Terry, New York City 
Seldom has the interest been so well sustained at any meeting of 
the National Bar or the addresses more brilliant and noteworthy, 
and never has there been displayed such high, united patriotic feeling 
which never faltered in its support of our leaders in the great war. 


CHARLES NOBLE GREGORY. 


CHRONICLE OF INTERNATIONAL EVENTS 


WITH REFERENCES 


Abbreviations: Ann. sc. pol., Annales des sciences politiques, Paris; Arch. dipl., 
Archives Diplomatiques, Paris; B., boletin, bulletin, bolletino; P. A. U., bulletin 
of the Pan-American Union, Washington; Cd., Great Britain, Parliamentary 
Papers; Clunet, J. de Dr. Int. Privé, Paris; Current History — Current History — 
A Monthly Magazine of the New York Times; Doc. dipl., France, Documents 
diplomatiques; B. Rel. Ext., Boletin de Relaciones Exteriores; Dr., droit, diritto, 
derecho; D. O., Diario Oficial; For. rel., Foreign Relations of the United States; 
Ga., gazette, gaceta, gazzetta; Jnt., international, internacional, internazionale; 
J., journal; J. O., Journal Officiel, Paris; L., Law; M., Magazine; Mém. dipl., 
Mémorial diplomatique, Paris; Monit., Belgium, Moniteur belge; Martens, Nouveau 
recueil général de traités, Leipzig; Official Bulletin, Official Bulletin of the United 
States; Q. Quarterly; Q. dip., Questions diplomatiques et coloniales; R., review, 
revista, revue, rivista; Reichs G., Reichs-Gesetzblatt, Berlin; Staats., Staatsblad, 
Netherlands; State Papers, British and Foreign State Papers, London; Stéat. at 
L., United States Statutes at Large; Times, The Times (Londdn). 


August, 1914. 

10 GermMany—Unitep States. Emperor William of Germany 
sent telegram to the President of the United States relative 
to the origin of the European War. Text: Congressional 
Record, 55: 6382. 

January, 1917. 

3 France. Amended contraband list announced. J. O., Jan. 3, 
1917. 

February, 1917. 

10 NETHERLANDS. Decree promulgated requisitioning Dutch ships. 
Staatsblad, 1917, No. 211. 


March, 1917. 

23 Spain. Decree promulgated appointing the Marques de Cortuna 
to negotiate with Great Britain and France an arrangement 
by which trade may be carried on in the natural and manu- 
factured products of the respective countries. Gaceta de 


Madrid, March 23, 1917. 
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April, 1917. 


6 NETHERLANDS — GERMANY. Netherlands refused the German 
demand that armed ships be interned. N. Y. Times, April 7, 
1917. 


7 NETHERLANDS. Exportation of all metals forbidden. Staats- 
blad, 1917, No. 279. 

14 SwitzeERLAND. Declared neutrality in the war between Ger- 
many and the United States. J. O., 1917: 3097; Clunet, 44: 
1176. 

9-June 13. Russta. Proclamations issued by the Provisional 
Government and the Council of Workmen’s and Soldiers’ 
Delegates relative to terms of peace. Texts: Congressional 
Record, 55: 6889. 


May, 1917. 

29-June 2. NaTIONAL CONFERENCE ON FOREIGN RELATIONS 
A National Conference on Foreign Relations was held at 
Long Beach, N.J., under the auspices of the Academy of 
Political Science in the City of New York and the American 
Society of International Law. Proceedings of the Academy 
of Political Science in the City of New York, Vol. 7. 


June,:1917. 
3 Urueuay. Uruguayan ship Rosario sunk. La Prensa (Buenos 
Aires), June 7, 1917. 
3 Russia — UNiTEp States. American Mission arrived in Russia. 
N. Y. Times, June 4, 1917. 


June, 1917. 

4 RoumManriA— UNiTep States. Roumania informed that a 
Roumanian mission to the United States would be acceptable. 
The United States has maintained a Minister to Bucarest but 
Roumania has never had a representative in Washington. 
Official Bulletin, Vol. 1, No. 21. 

7 Luxemsura. Announced that the American Ambassador at 
Paris had sent to the Department of State a petition addressed 
to the President presented by representatives of the “ Franco- 
Luxembourgeois’”’ Committee, which consists of people of 
Luxemburg who have found refuge in Paris. Text: Official 
Bulletin, Vol. 1, No. 24. 
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3ELGIUM — GERMANY. Belgium answered the German note on 
deportations. Text: Official Bulletin, June 9, 1917. 

Unitep Srates. The Secretary of the Navy ordered to take 
over certain German vessels. Executive Order, No. 2635. 

GreEcE. King Constantine abdicated in favor of his younger 
son Alexander. N.Y. Times, June 13, 1917. 

IraLy — Braziu. Italy acknowledged the note of Brazil an- 
nounecing revocation of Brazilian neutrality in the war be- 
tween the United States and Germany. Spanish text: La 
Prensa (Buenos Aires), June 14, 1917. 

Unirep Statres—Canapa. The International Joint Com- 
mission made final report on the Lake of the Woods boundary. 
Official Bulletin, June 13, 1917. 

FRANCE — GREAT BriTaIN. French decree promulgated ap- 
proving commercial agreement relative to Egypt and Morocco, 
signed Aug. 24,1917. J. 0O., 1917: 4823. 

Brazit — Uruauay. Uruguay acknowledged the note of Brazil 
announcing revocation of Brazilian neutrality in the war 
between the United States and Germany. Spanish texts: 
La Prensa (Buenos Aires), June 14, 1917. ° 

UniTep States — JAPAN. United States announced that Japan 
was sending a mission to the United States headed by Viscount 
Baron Kikujiro Ishii. Personnel of mission: Official Bulletin, 
Vol. 1, No. 31; The mission arrived in the United States 
Aug. 13, 1917. 


June, 1917. 


15 


15 


Unitep States — GeErRMANY. The United States addressed a 
communication to Germany through the Spanish Government 
asking a statement of intentions with regard to the pay of 
American naval and military officers who may be taken 
prisoners of war by Germany and proposing a reciprocal 
agreement under which the United States will grant to all 
German officers taken prisoners the same rate of pay as officers 
of corresponding rank in the United States Army. Official 
Bulletin, Vol. 1, No. 30. 

Unitrep Srates — Russia. Greetings exchanged at Petrograd 
upon the formal presentation of visiting American mission to 
Russian Council of Ministers. Text: Official Bulletin, Vol. 1, 
No. 26. 
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16 Greece. The Entente Allies raised the blockade in force since 
Dec. 8, 1916. J. O., 1917: 4615. 

19 Brazi.— France. France acknowledged the note of Brazil 
announcing the revocation of Brazilian neutrality in the war 
between Germany and the United States. Spanish text: 
La Prensa (Buenos Aires), June 20, 1917. 

16 Haiti. Haiti handed passports to the German chargé. The 
Haitien chargé in Berlin had already been handed passports 
by Germany. La Moniteur (Haiti), June 20, 1917; Official 
Bulletin, Vol. 1, No. 35. 

20 Iraty. House of Deputies passed a declaration stating aims of 
Italy in present war. Spanish text: La Prensa (Buenos Aires), 
June 21, 1917. 

21 Costa Rica— Brazit. Costa Rica acknowledged note of 
Brazil announcing the revocation of Brazilian neutrality in 
the war between the United States and Germany. Spanish 
text: La Prensa (Buenos Aires), June 22, 1917; N. Y. Times, 
June 23, 1917. 

21 Cotomsia. Declaration issued reaffirming neutrality in the 
European war. Spanish text: La Prensa (Buenos Aires), 
June 22, 1917. 

22 Brazir— UNITED States. The United States acknowledged 
the note of Brazil announcing the revocation of Brazilian 
neutrality in the war between Germany and the United States. 
Spanish text: La Prensa (Buenos Aires), June 23, 1917. 

23 ARGENTINE ReEpuBLic. Announced that a congress of neutrals 
would meet August 15. La Prensa (Buenos Aires), June 24, 
1917. 

23 Russia. Congress of Workmen’s and Soldiers’ Delegates 
abolished the Russian Duma. Text of Resolution: London 
Times, June 28, 1917. 

23 Uruauay. Statement issued defining Uruguayan attitude in the 
war. Spanish text: La Prensa (Buenos Aires), June 23, 1917. 

24 Austria. Provisional ministry formed with Dr. von Leydler 
as premier. N. Y. Times, June 25, 1917. 

25 GrerRMANY. Amendments made to the Prize Ordinance of 
September 30, 1909, and supplements of Oct. 18, Nov. 23, 
Dec. 14, 1914, April 18, 1915, June 3, July 22, 1916 and Jan. 
9, 1917. Text: London Gazette, No. 30219. 
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26 Unirep Srates. First contingent of American troops under 
Major-General W. L. Sibert arrived at a French port, having 
sailed June 14, 1917. N. Y. Times, June 27, 1917. 

28 Russia. Provisional government announced September 30 as the 
date for elections to the constituent assembly and October 13 as 
date for first meeting of assembly. N.Y. Times, June 29, 1917. 

28 Greece. Premier Venizelos announced new Greek cabinet. 
N. Y. Times, June 29, 1917. 

28 Germany — Norway. In the Storthing, Foreign Minister 
Ihlen gave an account of the German plot to blow up Nor- 
wegian ships. N. Y. Times, June 30, 1917. 

27 Brazi. —GeRMANY. German ships requisitioned. La Prensa 
(Buenos Aires), June 28, 1917. 

30 ARGENTINE RepuBLIc — UNITED States. Senate of Argentine 

Republic passed a resolution authorizing the President to 

receive and entertain the American fleet. Text: La Prensa 

(Buenos Aires), July 1, 1917. 


July, 1917. 

1 Cura. The Emperor Hsuan-Tsing was restored to the throne 
of China. On July 8 he abdicated. On July 14 Feng Kuo- 
Chang issued a proclamation announcing that he had taken 
over the office of Provisional President. Texts: N. Y. Times, 
July 4, 10, and 15, 1917. 

2 Great Britain. Order in Council issued amending contraband 
list. London Gazette, 30161; Official Bulletin, Vol. 1, No. 55. 

2 GerMANY — GREAT Britain. Agreement signed concerning 
combatant and civilian prisoners of war. Text: Cd. 8590; 
London Times, Aug. 3, 1917. 

4 Germany. Dr. von Bethmann-Hollweg resigned as Chancellor, 
being succeeded by Dr. Georg Michaelis, former Prussian 
Under Secretary of Finance and Food Controller. On July 
19, Dr. Michaelis made a statement as to peace aims of 
Germany. On July 29 he issued a statement to the press. 
N.Y. Times, July 15, 21, 30, 1917. 

7-Aug. 20. Serpra. Conference of Serbs, Slavs and Slovenes 
held at Corfu. Declaration issued relative to national unity. 

11 Cuite — Urvueuay. Chile acknowledged the note of Uruguay 
declaring that it would not regard as a belligerent any American 
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nation which is in a state of war with nations of other conti- 
nents, approving of the position taken by Uruguay. Wash- 
ington Post, July 12, 1917. 

FraNcE. Contraband list modified and added to. J. O., Oct. 
14, 1915, Jan. 27, Apr. 13, June 28, Oct. 13, Nov. 23, 1916, 
Jan. 2, 3, July 11, 1917. 

UniTEp States. Proclamation issued forbidding the trans- 
action of the business of German marine and war risk insurance 
companies during the war either as insurers or re-insurers. 
Proclamation No. 13886 ..; N. Y. Times, July 15, 1917; 
Official Bulletin, Vol. 1, No. 55. 

GERMANY. Hugo Hasse in speech in Reichstag referred to a 
secret meeting at Potsdam, July 5, 1914 between Austrian 
and German officials, including the Kaiser, at which the 
Austrian ultimatum to Serbia was decided upon. On Aug. 
3 the United States announced that it was in possession of 
the facts in the case. N. Y. Times, July 29; Text of Speech: 
N.Y. Times, Aug. 4, 1917. 

Russia. Alexander Kerensky, the Minister of War, became 
Prime Minister upon the resignation of Prince Ivoff. N. Y. 
Times, Aug. 21, 1917. 

GERMANY. The Reichstag passed a peace resolution. On July 
26, a resolution stating that the Reichstag resolution expressed 
the principles for which Great Britain was fighting was de- 
feated in the House of Commons by a vote of 148 to19. Text: 
N. Y. Times, July 21, 27, 1917; Congressional Record, 55: 
6887. 

GERMANY. Chancellor Michaelis addressed the Reichstag de- 
claring that Germany contemplated no new peace offer but 
was willing to treat with the Allies if they opened negotiations. 
Congressional Record, 55: 6889. 

S1am — AvusTRIA — GERMANY. Siam declared war against Aus- 
tria and Germany. Nine German ships were seized and found 
to have been badly damaged. N. Y. Times, July 27, 1917. 
The declaration against Austria was presented to the Austrian 
Foreign Office by the Siamese Minister July 29. N.Y. Times, 
July 30, 1917. 

SerRBIA — AusTRIA HunGary — Buuaaria. Serbia presented 
a protest to the Powers charging Austro-Hungarians and 
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Bulgarians with plundering the nation, and reserving the 
right of indemnity at the conclusion of peace. Text: N. Y. 
Times, July 25, 1917. 

24 Muippie Europe. Announced that an Austro-German Economic 
Conference is being held in Vienna for the purpose of forming 
a ‘Middle Europe”’ alliance to off-set the economic alliance 
of the Allies. N. Y. Times, July 29, 1917. 

24 IreLanp. Names of nominees to the Irish Convention an- 
nounced. On July 25 the convention met in Dublin, and 
adjourned on July 26 till Aug. 8. N. Y. Times, July 25, 27, 
1917. 

24 PortruGaL. Regulations issued relative to allied and neutral 
cargoes from enemy ships seized by Portugal. English text: 
London Gazette, No. 30199. 

25 Unirep Srates. Joint Resolution introduced in the House of 
Representatives authorizing and empowering the President 
to make such treaties with foreign countries as will define the 
military status of their subjects resident in the United States. 
Congressional Record, 55: 5999; H. J. Res, 128, 63d Cong. 1st 
Sess. 

25-27 Ba.xans. Conference of representatives of the Entente 
Allies held to determine aims, etc. in the Balkans. Text of 
communique: London Times, Weekly ed. Aug. 3, 1917. 

29 GERMANY — SWITZERLAND. Announced that Germany would 
only deliver coal to Switzerland on condition that Switzerland 
grant a large loan to Germany. JN. Y. Times, July 30, 1917. 

31 Germany — Turkey — Buiearia. Germany notified Turkey 
and Bulgaria that she would assume all expenses incurred by 
those countries in the campaign of 1917-18. N. Y. Times, 
Aug. 1, 1917. 


August, 1917. 

1 Russia. Minister for Foreign Affairs sent telegram to Russian 
diplomatic representatives accredited to the Allied Powers 
declaring that Russia would not make the separate peace. 
Text: London Times, Aug. 3, 1917. 

1 Vatican. Pope Benedict XV sent a peace proposal to the 
belligerent powers. Text: Official Bulletin, Vol. 1, No. 84. 

1 Germany. German Emperor issued a proclamation to the 


864 


~ 


Ww 


10 


THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


German people and the German fighting forces. Text: N. Y. 
Times, Aug. 2, 1917. 

Cuina. Provisional President approved decision of Chinese 
cabinet to declare war on Germany and Austria-Hungary. 
N. Y. Times, Aug. 7, 1917. 

FINLAND. Russian Provisional Government declared Finland’s 
Declaration of Independence illegal, as lacking the sanction 
of the Russian Government and people. Provision has been 
made to submit the question of future relations to the new 
Finnish Parliament to be chosen October 1, 1917. 

Russia. M. Terestschenko, Foreign Minister, resigned. Y. 
Times, Aug. 4, 1917. 

SWITZERLAND. Order issued requisitioning entire cereal crop, 
except quantity required for personal consumption and seed 
purposes. N. Y. Times, Aug. 4, 1917. 

GREECE. King Alexander took the oath of office as King. 
N. Y. Times, Aug. 6, 1917. 

LipeRIA. Joint resolution passed by Liberian Congress declaring 
war on Germany. Official Bulletin, Vol. 1, No. 76. 

ARGENTINE REPUBLIC — GERMANY. Argentine Republic sent a 
final demand to Germany relative to indemnity for ships 
sunk, ete. N. Y. Times, Aug. 6, 1917. 

GERMANY. Changes in Cabinet announced. Dr. Richard von 
Kuhlmann succeeded Alfred Zimmermann as Secretary for 
Foreign Affairs. List of members: N. Y. Times, Aug. 7, 1917. 

UnitTep StaTeEs. Resolution introduced in Congress authorizing 
the President to suggest a world peace conference. Congres 
sional Record, 55: 6475. 

BaLKANs. A continuation of the Paris Conference was opened 
in London. WN. Y. Times, Aug. 7, 1918. 

GERMANY — Perv. Germany offered to submit to a prize court 
the circumstances of the sinking of the Peruvian bark Lurton, 
sunk Feb. 5, 1917, in Spanish territorial waters. Peru refused 
the offer, asking damages and indemnities. N. Y. Times, 
Aug. 10, 1917. 

Peru. Peruvian senate passed resolution of sympathy with 
the motive of the United States for participating in the 
European war as declared by President Wilson. N. Y. Times, 
Aug. 10, 1917. 
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JAPAN. The Japanese mission arrived in the United States. 
Official Bulletin, Vol. 1, No. 81. 

Cuina. Chinese Government declared a state of war to exist 
with Germany and Austria-Hungary from 10 a.m. of Aug. 14. 
Official Bulletin, Vol. 1, No. 84. 

Cuina — Austria-Huncary. The Austro-Hungarian Minister 
to China informed the Chinese Government that Austria- 
Hungary considered the declaration of war against Austria- 
Hungary illegal and unconstitutional on the ground that the 
Constitution of China requires that such a declaration must 
have the approval of both houses of Parliament. N. Y. 
Times, Aug. 19, 1917. 

GerMaNny. Germany accepted the conditions offered under 
which hospital ships would be spared. Under this agree- 
ment a neutral commissioner will be carried on each ship 
to guarantee that it transports only sick and wounded. 
N. Y. Times, Aug. 19, 1917. 

UniTep States. Resolution introduced in the Senate proposing 
as a War measure an international convention for the purpose 
of terminating international anarchy, estabfishing interna- 
tional government in lieu thereof and coercing the Teutonic 
military conspiracy by the organized commercial, financial, 
military and naval Powers of the world. S. J. Res. 94; 65th 
Cong. Ist sess. Congressional Record, 55: 6751. 

GERMANY — SWITZERLAND. New economic convention signed. 
Washington Post, Aug. 22, 1917. 

DenMARK. The Minister of the Interior issued an embargo on 
all Danish ships being sold to citizens or companies not Danish. 
No ships building may be sent out of the kingdom except by 
special license. Official Bulletin, Vol. 1, No. 87. 

Cusa — Unirep States. The President of Cuba signed decree 
transferring to the United States four German steamships 
which were seized when Cuba declared war against Germany. 
Official Bulletin, Vol. 1, No. 91. 

Huncary. Count Maurice Esterhazy resigned as Premierand Dr. 
Wekerle was appointed in his place. N.Y. Times, Aug. 22,1917. 

Peru — Unitep States. The President of Peru in an address 
to Congress announced the opening of Peruvian ports to war- 
ships of the United States. Official Bulletin, Vol. 1, No. 89. 
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UNITED StaTEs — Russia. The President of the United States 
sent greetings to the National Assembly at Moscow. Official 
Bulletin, Vol. 1, No. 92. 

Betcium. The Belgian Government addressed a protest to 
allied and neutral governments against German violations of 
international and moral law in the redistricting of Belgium so 
that it will have two governments and two capitals, and in 
deporting or arresting Belgian officials who resigned their 
posts rather than continue in office under the new régime. 
Summary of text: N. Y. Times, Aug. 27, 1917. 

SERBIA. Serbia protested to the Powers against the economic 
exploitation of the Serbian provinces by the Austro-Hungarian 
and Bulgarian authorities. The Government of Serbia moved 
from Corfu to Saloniki. 

UNITED STaTEs — VaTiIcaN. The President of the United States 
replied to the peace proposal of Pope Benedict XV. Official 
Bulletin, Vol. 1, No. 94; Congressional Record, 55: 7027. 

ARGENTINE-REPUBLIC — GERMANY. Germany replied to the 
note of Argentine Republic dated Aug. 5, agreeing to the 
demand for indemnity and guarantee against future losses. 
On Aug. 30, the Argentine Republic accepted the settlement 
by Germany. WN. Y. Times, Aug. 29, 31, 1917. 

UniTeEp States — NETHERLANDS. Under an agreement with 
the Netherland Government, the United States has released 
30 Dutch ships laden with grain. N.Y. Times, Aug. 29, 1917. 

Unitep States — ITraty — Betarum — Sersia. Announced 
that agreements have been signed by the Secretary of the 
Treasury, with the approval of the President, on behalf of the 
United States and by the Ambassador of Italy and the Min- 
isters of Belgium and Serbia providing that all purchases 
made by their governments in the United States shall be made 
through the commission composed of Bernard M. Baruch, 
Robert 8. Lovett and Robert 8S. Brookings. Similar agree- 
ments were previously signed by representatives of Great 
Britain, France and Russia. Official Bulletin, Vol. 1, No. 93. 


KATHRYN SELLERS. 
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PUBLIC DOCUMENTS RELATING TO INTERNATIONAL 
LAW 


GREAT BRITAIN ! 


Aliens Restriction Order, 1916. Order in Council further amending: 
June 13,1917. (St. R. & O. No. 545.) 14d. 

Commercial Treaties (Hertslet’s). Treaties and conventions between 
Great Britain and foreign Powers, and laws, decrees, orders in Council, 
ete., concerning the same, so far as they relate to commerce and navi- 
gation, slavery, extradition, nationality, copyright, postal matters, 
ete., and to the privileges and interests of the subjects of the high 
contracting parties. Vol. XXVII. Foreign Office. 15s. 7d. 

Contraband of war. Proclamation, July 2, 1917, consolidating, 
with additions and amendments, the lists of articles to be treated as. 
(St. R. & O. 665.) F 

Defense of the Realm Manual. Fourth enlarged edition, revised to 
May 31, 1917. Comprising the Defense of the Realm Acts; the regu- 
lations thereunder reproduced as one single consolidated code; and all 
the general orders made under the regulations. With editorial notes 
and a full analytical index. 5s. 6d. 

Exportations. Proclamations consolidating the previous procla- 
mation and orders of council prohibiting the exportation of certain 
articles. May 10,1917. (St. R. & O. No. 431.) 2d. 

Food Supply Manual. (first ed.) Revised to May 15,1917. Com- 
prising introductory note; constitution and powers of the Ministry of 
Food [Acts and Orders, with notes]; orders of the Food Controller as 
to maintenance of food supply [with notes]; analytical index to acts, 
orders and notes. 1s. 14d. 

Imperial War Conference, 1917. Extracts from the minutes of 
proceedings; and papers laid before the conference. (Cd. 8566.) 1s. 10d. 

Military service (Conventions with allied states). Act. (7 & 8 
Geo. V. Ch. 26.) 14d. 


' Official publications of Great Britain may be purchased of Wyman & Sons, 


Ltd., Fetter Lane, E. C., London, England. 
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Nicaragua. Treaty between the United Kingdom and, for the 
regulation of the turtle fishing industry as regards vessels belonging to 
the Cayman Islanders. Signed at Guatemala, May 6, 1916. (Treaty 
series, 1917, No. 8.) 14d. 

Prisoners’ camps in Germany, use of police dogs in. Correspondence 
respecting. (Cd. 8480.) 23d. 

Prisoners of War Committee, Central, Organization and methods. 
Report of Joint Committee. (H. of L. Papers & Bills, 1917, No. 60.) 
23d. 

Russia. Agreement concluded between H. M. Government and the 
Provisional Government of Russia relative to the reciprocal liability 
to military service of British subjects resident in Russia and Russian 
subjects resident in Great Britain. (Cd. 8588.) 14d. 

State papers relating to English affairs in the Vatican archives and 
library. Vol.I. Elizabeth. 1558-1571. 15s. 7d. 

Trading with the Enemy. Consolidated statutory list of persons 
and firms in countries, other than enemy countries, with whom persons 
and firms in the United Kindgom are prohibited from trading. With 
notes to British merchants engaged in foreign trade. Complete to June 
22, 1917. Prefaced by the proclamation of May 23, 1916, prohibiting 
trading with certain persons, or bodies of persons, of enemy nationality 
or enemy association. No. 29a. 73d. 

War aims, Allied. Note from the Russian Provisional Government 
and the British reply respecting. (Cd. 8587.) 14d. 


UNITED STATES ” 


Alien enemies. Executive order directing that lists of alien enemies 
interned in United States be forwarded to International Red Cross at 
Geneva. May 9, 1917. (No. 2616.) State Dept. 

Issuance of permits to. Instructions to United States 
marshals and deputies. Justice Department. 

Chinese in United States. Treaty, laws, and rules governing 
admission of Chinese. May 1,1917. 62 pp. Paper, 5c. Immigration 
Bureau. 

Dominican Customs Receivership. Report of tenth fiscal period 


2 When prices are given, the document in question may be obtained for the 
amount noted from the Superintendent of Documents, Government Printing Office, 
Washington, D. C. 


PUBLIC DOCUMENTS RELATING TO INTERNATIONAL LAW 869 


under American Dominican convention of 1907, Jan. 1—Dec. 31, 1916, 
with summary of commerce. 1917. 48 pp., il. Insular Affairs Bureau. 

Embargo on certain exports in time of war. Proclamation No. 
1385. July 9,1917. 2 pp. State Dept. 

Enemy ships. Joint resolution authorizing the President to take 
over for United States possession and title of any vessel within its juris- 
diction which at time of coming therein was owned in whole or in part 
by any corporation, citizen, or subject of any nation with which United 
States may be at war, or was under register of any such nation. Ap- 
proved May 12, 1917. (Pub. res. 2.) 5c. 

——. Executive Orders directing transfer of German vessels: 
No. 2619A, May 14, 1917; No. 2621, May 16, 1917; Nos. 2624-25, 
May 22,1917; No. 2635, June 12,1917. Merchant Marine and Fisheries 
Committee. 

———. List of German and Austrian vessels in American ports. 
(H. rp. 37). 

Exports Council. Executive order establishing. June 22, 1917. 
lp. (No. 2645.) State Dept. 

Exports in time of war. Hearings on H. R. 3349 to authorize 
President to give direction to. April 23,1917. 16 pp. Interstate and 
Foreign Commerce Committee. 

Foreign relations. Act to punish interference with, neutrality, 
and foreign commerce of United States, to punish espionage, and 
better to enforce criminal laws of United States. Approved June 15, 
1917. 16 pp. (Public 24.) 

———. Hearings, April 9 and 12,1917. (Serial 53, pt. 2.) Judi- 
ciary Committee. 

German vessels. Executive orders authorizing Shipping Board to 
take over. (Nos. 2651 and 2653.) June 30 and July 3, 1917. State 
Dept. 

Great Britain. Resolutions passed by British Parliament relative 
to entry of United States into war. May 26,1917. 2 pp. (H. doe. 
154.) State Dept. 

International claims. Letter recommending that $2000 be paid 
to family of Tatsuji Saito, Japanese subject, killed presumably by 
American soldiers at Camp Geronimo, Mexico. June 21,1917. 2 pp. 
(H. doc. 194.) State Dept. 

International High Commission. Appendix to report of United 
States section on first general meeting at Buenos Aires, April 3-12, 
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1916. (House doc. 1788, 64th Cong., 2d sess.) 179 pp. (S. doc. 739, 
64th Cong., 2d sess.) 

International Joint Commission on Boundary Waters between United 
States and Canada. Hearing, order and opinion upon application of 
United States for approval of certain improvements in St. Clair River 
at Port Huron, Mich. Decided May 18, 1917. 52 pp., map. State 
Dept. 

International Parliamentary Conference on Commerce at Rome. 
Information relative to. May 5, 1917. 1 p. (H. doe. 119.) State 
Dept. 

Immigration laws. Rules of May 1, 1917. 96 pp. map. Paper, 
10c. Immigration Bureau. 

Military laws of United States, 1915, with supplement including 
laws of 64th Congress to March 5, 1917. 5th ed. 1076 pp. (War 
Dept. doc. 472.) Cloth, $1.50. 

Naturalization of resident aliens who had declared their intention 
or were entitled to become citizens before April 6, 1917. Report to 
accompany bill. July 11, 1917. 4 pp. (H. rp. 92.) Immigration 
and Naturalization Committee. 

Niagara River, Diversion of waters of. Hearings May 25-—June 6, 
1917. 2pts. u+1-93 pp. Foreign Affairs Committee. 

Panama Canal. Rules and regulations for regulation, management, 
and protection of Panama Canal and maintenance of its neutrality. 
(Proclamation No. 1371.) May 23,1917. 2 pp. State Dept. 

Panama Canal Rules. Hearings on H. R. 1655 providing that rules 
shall govern in measurement of vessels for imposing tolls. May 1, 1917. 
28 pp. Interstate and Foreign Commerce Committee. 

——. Hearings, April 19, 1917. 66 pp. JInteroceanic Canals 
Committee. 

Pan-American Scientific Congress, Second. Washington, Dec. 27, 
1915-Jan. 8, 1916. Report of Secretary-General. 287 pp. State Dept. 

———. Women’s Auxiliary Committee of United States. 1917, 
6 pp. 

Passports. Executive order regarding verification of American 
passports and visa of foreign passports. May 11, 1917. (No. 2619.) 
State Dept. 

Patents and trade-marks. Hearings on bills to authorize the Secre- 
tary of War or Secretary of the Navy to manufacture for use of Army, 
Navy, or people of the United States any drug, medicine, or other 
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remedy or device which is protected by patent or trade-mark, and 
which cannot be procured at reasonable price within United States. 
1917. 52pp. Patents Committee. 

Prisoners of war, Custody of. (Special regulations 62.) 15 pp. War 
Dept. 

Radio stations. Executive order taking over for Government sta- 
tions necessary for naval communications and closing all others. (No. 
2605A). April 30, 1917. 

foumania. Congratulations from Roumanian Chamber of Deputies 
to United States Government upon its entrance into the war. May 5, 
1917. 2pp. (H. doc. 121.) 

Submarine cables, telegraph and telephone lines, Censorship of. 
Executive Order No. 2604. April 28, 1917. State Dept. 

War. Rules of land warfare. 1914, corrected to April 15, 1917. 
221 pp. (War Dept. doc. 467.) Fabrikoid, 50c. 

War. United States at. Organizations and literature. 1917. 
115 pp. Paper, 10c. Bibliography Division, Library of Congress. 

War Risk Insurance Bureau, Act to amend act to authorize establish- 
ment of. Approved June 12,1917. 4 pp. (Pub. 20.) Se. 

War with Germany. Address of President Wilson, Flag Day, 
June 14,1917. 8 pp. White House. 

How the war came to America. June 15, 1917. 46 pp. 
Public Information Committee. 

———. War message and facts behind it, with annotations, giving 
leading facts on which rupture with Germany developed, issues in 
international law, and contrasting spirit of Prussianism and American- 
ism. 16 pp. Public Information Committee. 


GreorGE A. FIncH. 


D 
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JUDICIAL DECISIONS INVOLVING QUESTIONS OF 
INTERNATIONAL LAW 


THE APPAM ! 


Imperial Prize Court at Hamburg 
May 11, 1916 
In the Name of the Empire.—In the Prize Court proceed- 
ings relating to the British steamship Appam, owners: African Steam- 
ship Co., home port Liverpool, — and her cargo — The Imperial Prize 
Court at Hamburg, at its session of May 11, 1916, in which took part: 


(1) Oberlandesgerichtspresident Dr. Brandis, as President, 
(2) Mr. Nolze, merchant, 

(3) Captain Reincke, I. N. retired, as Assistant 
(4) Oberlandesgerichtsrat Dr. Lehmann, | Judges, 

(5) Mr. Witthoefft, merchant, 


rendered the following judgment: 
The captured vessel and the cargo therein have been legally captured 
and are to be confiscated. 


REASONS 


The British steamship Appam, a merchant vessel, was captured on 
January 15, 1916, by H. M.S. Méwe, in the Atlantic Ocean and brought 
to Newport News. According to the ship’s papers the vessel is of 
British nationality; proprietor is the African Steamship Company of 
Liverpool. The ship is registered at Liverpool. The steamship was 
on the voyage from Duala to Liverpool. Enemy vessels are subject 
to capture, according to P[rize] O[rdinance] 10, and to confiscation, 
according to P. O. 17. 

The cargo on board consisted of about 3000 tons of general cargo, 
including £36,549 gold in bars. According to the bills of lading, in 

1 Translation of certified copy of decision furnished by Department of State, 
Washington, D. C. 
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connection with P. O. 20, the entire cargo must be considered as enemy 
property and is subject to confiscation, according to P. O. 18. 

»« In reply to the monition which, in accordance with the provisions 
of §26 P. G. O., was published on March 20, 1916, in the Deutscher 
Reichsanzeiger (Imperial German Gazette), for the entry of claims in 
respect of ship and cargo, nobody has applied within the stipulated 
period of six weeks. The application of the Imperial Commissioner 
has been made in accordance with P. G. O. 20. 

Judgment had, accordingly, to be given as stated, 


(signed) BRANDIS. Dr. K. LEHMANN. 


For the proper copy: 
Hamburg, May 11, 1916 
(L. 8.) Signature, 
Secretary of the Imperial Prize Court. 
Certified. Berlin, May 17, 1916 
[SEAL ] The Foreign Office of the German Empire. 
By order: 


90980. 
(signed) KRIEGE. 


Embassy of the United States of America, Berlin. 
Seen for authentication of the foregoing signature. 
This 18th day of May, 1916. 
[SEAL ] (signed) Rotanp B. Harvey, 
Secretary of the Embassy. 
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THE ‘‘ KRONPRINZESSIN CECILIE ” ! 
Supreme Court of the United States 
May 7, 1917 

Mr. Justice Hotmes delivered the opinion of the court. 

This writ was granted to review two decrees that reversed decrees 
of the District Court dismissing libels against the Steamship Kron- 
prinzessin Cecilie. 238 Fed. Rep. 668. 228 Fed. Rep. 946; 965. 
The libels alleged breaches of contract by the steamship in turning back 
from her voyage from New York and failing to transport kegs of gold 
to their destinations, Plymouth and Cherbourg, on the eve of the out- 
break of the present war. The question is whether the turning back 
was justified by the facts that we shall state. 

The Kronprinzessin Cecilie was a German steamship owned by the 
claimant, a German corporation. On July 27, 1914, she received the 
gold in New York for the above destinations, giving bills of lading in 
American form, referring to the Harter Act, and, we assume, governed 
by our law in respect of the justification set up. Early on July 28, she 
sailed for Bremerhaven, Germany, via the mentioned ports, having on 
board 1892 persons, of whom 667 were Germans, passengers and crew; 
406, Austrians; 151, Russians; 8, Bulgars; 7, Serbs; 1, Roumanian; 
14, English; 7, French; 304, Americans; and two or three from Italy, 
Belgium, Holland, &e. She continued on her voyage until about 11.05 
p.M., Greenwich time, July 31, when she turned back; being then in 
46° 46’ N. latitude and 30° 21’ W. longitude from Greenwich and distant 
from Plymouth about 1070 nautical miles. At that moment the master 
knew that war had been declared by Austria against Servia (July 
28), that Germany had declined a proposal by Sir Edward Grey for 
a conference of Ambassadors in London; that orders had been issued 
for the German fleet to concentrate in home waters; that British 
battle squadrons were ready for service; that Germany had sent an 
ultimatum to Russia, and that business was practically suspended on 
the London Stock Exchange. He had proceeded about as far as he 
could, with coal enough to return if that should prove needful, and was 


1 The full title of this case, as carried on the docket, follows: ‘‘ North German 
Lloyd, Claimant of the Steamship ‘ Kronprinzessin Cecilie,’ Petitioner, vs. Guaranty 
Trust Company of New York and National City Bank of New York.”’ 


| 


DECISIONS INVOLVING QUESTIONS OF INTERNATIONAL LAW 875 


of opinion that the preper course was to turn back. He reached Bar 
Harbor, Maine, on August 4, avoiding New York on account of supposed 
danger from British cruisers, and returned the gold to the parties entitled 
to the same. 

On July 31 the German Emperor declared a state of war, and the 
directors of the company at Bremen, knowing that that had been or 
forthwith would be declared, sent a wireless message to the master: 
‘War has broken out with England, France and Russia. Return to 
New York.’’ Thereupon he turned back. The probability was that 
the steamship, if not interfered with or prevented by accident or unfavor- 
able weather, would have reached Plymouth between 11 p.m., August 2, 
and 1 a.m. August 3, and would have delivered the gold destined for 
England to be forwarded to London by 6 a.m., August 3. On August 
1 at 9.40 p.m., before the earliest moment for probably reaching 
Plymouth, had the voyage kept on, the master received a wireless mes- 
sage from the German Imperial Marine Office: ‘Threatening danger 
of war. Touch at no port [of] England, France, Russia.” On the 
same day Germany declared war on Russia. On August 2, Germany 
demanded of Belgium passage for German troops, and seized two 
English vessels with their cargoes. Explanations weré offered of the 
seizures, but the vessels were detained. The German Army entered 
Luxembourg, and there were skirmishes with French troops. On 
August 3 Germany was at war with France, and at 11 p.m., on August 4, 
with England. On August 4 some German vessels were detained by 
England, and early on the fifth were seized as prize, e.g., Prinz Adalbert 
[1916] P. 81. No general history of the times is necessary. It is 
enough to add that from the moment Austria declared war on Servia 
the great danger of a general war was known to all. 

With regard to the principles upon which the obligations of the 
vessel are to be determined it is plain that, although there was a bill of 
lading in which the only exception to the agreement relied upon as rele- 
vant was “arrest and restraint of princes, rulers or people,” other excep- 
tions necessarily are to be implied, at least unless the phrase “ restrain 
of princes”’ be stretched beyond its literal intent. The seeming absolute 
confinement to the words of an express contract indicated by the older 
cases like Paradine v. Jane, Aleyn, 26, has been mitigated so far as to 
exclude from the risks of contracts for conduct (other than the transfer 
of fungibles like money) some, at least, which, if they had been dealt with, 
it cannot be believed that the contractee would have demanded or the 
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contractor would have assumed. Baily v. De Crespigny, L. R. 4Q. B. 
180, 185. Familiar examples are contracts for personal service, excused 
by death, or contracts depending upon the existence of a particular 
thing. Taylor v. Caldwell, 3 Best & Smith, 826, 839. It has been 
held that a laborer was excused by the prevalence of cholera in the 
place where he had undertaken to work. Lakeman v. Pollard, 43 Maine, 
463. The same principles apply to contracts of shipment. If it had 
been certain that the vessel would have been seized as prize upon 
reaching England there can be no doubt that it would have been 
warranted in turning back. See Mitsui & Co., Limited, v. Watts, 
Watts & Co., Limited, [1916] 2 K. B. 826, 845. The Styria, 186 U.S. 1. 
The owner of a cargo upon a foreign ship cannot expect the foreign 
master to run greater risks than he would in respect to goods of his 
own nation. The Teutonia, L. R.4 P.C. 171. The San Roman, L. R. 
5 P. C. 301,307. And when we add to the seizure of the vessel the possible 
detention of the German and some of the other passengers the proposition 
is doubly clear. Cases deciding what is and what is not within the 
risk of an insurance policy throw little light upon the standard of con- 
duct to be applied in a case like this. But we see no ground to doubt 
that Chief Justice Marshall and Chief Justice Kent would have con- 
curred in the views that we express. Oliver v. Maryland Insurance Co., 
7 Cranch, 487, 493. Craig v. United Insurance Co., 6 Johns, 226, 250, 
253. See also British & Foreign Marine Ins. Co., Limited, v. Samuel 
Sanday & Co., [1916] A. C. 650. 

What we have said so far we hardly suppose to be denied. But 
if it be true that the master was not bound to deliver the gold in England 
at the cost of capture it must follow that he was entitled to take reason- 
able precautions to avoid that result, and the question narrows itself 
to whether the joint judgment of the master and the owners in favor 
of return was wrong. It was the opinion very generally acted upon by 
German shipowners. The order from the Imperial Marine Office if 
not a binding command at least shows that if the master had remained 
upon his course one day longer and had received the message it would 
have been his duty as a prudent man to turn back. But if he had waited 
till then there would have been a question whether his coal would hold 
out. Moreover if he would have been required to turn back before 
delivering, it hardly could change his liability that he prophetically 
and rightly had anticipated the absolute requirement by twenty-four 
hours. We are wholly unable to accept the argument that although 
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a shipowner may give up his voyage to avoid capture after war is de- 
clared he never is at liberty to anticipate war. In this case the antici- 
pation was correct, and the master is not to be put in the wrong by 
nice calculations that if all went well he might have delivered the gold 
and escaped capture by the margin of a few hours. In our opinion 
the event shows that he acted as a prudent man. 

We agree with the counsel for the libellants that on July 27 neither 
party to the contract thought that it would not be performed. It was 
made in the usual form and, as we gather, charged no unusual or addi- 
tional sum because of an apprehension of war. It follows, in our opinion, 
that the document is to be construed in the same way that the same 
regular printed form would be construed if it had been issued when no 
apprehensions were felt. It embodied simply an ordinary bailment 
to a common carrier subject to the implied exceptions which it would 
be extravagant to say were excluded because they were not written in. 
Business contracts must be construed with business sense, as they natu- 
rally would be understood by intelligent men of affairs. The case of the 
Styria, 186 U.S. 1, although not strictly in point, tends in the direction 


of the principles that we adopt. 
Decree reversed. 


Mr. Justice Prrngy and Mr. Justice CLARKE dissent, upon grounds 
expressed in the opinions delivered by Circuit Judges Dodge and 
Bingham in the Circuit Court of Appeals — 238 Fed. Rep. 668. 


PEARSON ET AL. UV. PARSON ET AL, 


Circuit Court, E. D. Louisiana. 
April 13, 1901 
(108 Federal Reporter, p. 461) 


In Equity. On motion for preliminary injunction. 


The complainants are Samuel Pearson, a citizen of the South African 
Republic, Edward Van Ness, a citizen of the State of New York, and 
Charles D. Pierce, Consul General of the Orange Free State, whose 
citizenship is not set forth. In their original bill herein they aver, in 
substance: That the United States are at peace with the South African 
Republic and the Orange Free State, and that Great Britain is at war 
with the same. That complainants are owners of property situated 
in the South African Republic and the Orange Free State. That Great 
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Britain, by means of armies, seeks to destroy, and is now destroying 
the property of complainants. That, for the purpose of carrying on 
the war, the steamship Anglo-Australian, of which J. Parson is master, 
now lies in the port of New Orleans, and is being loaded with 1200 
mules, worth $150,000 by Parson, and by Elder, Dempster & Co., who 
are the agents for the ship, her owners and charterers, and who are 
represented by Robert Warriner and Matthew Warriner. All of the 
defendants are averred to be British subjects. That the steamship 
Anglo-Australian is employed in the war in the military service of 
Great Britain by her owners and charterers and by the defendants. 
That for some time past the defendants, in aid of the war, have loaded 
ships at New Orleans with munitions of war, viz., mules and horses, 
and have equipped ships with fittings for the purpose of carrying mili- 
tary supplies and munitions of war, for Great Britain, and have dis- 
patched the ships, well knowing that the munitions of war and the ships 
are in the military service of Great Britain, and would be employed in 
the war. That the steamship Anglo-A ustralian is about to be dispatched 
by the defendants, loaded with mules and horses, being munitions of 
war, which are the property of the Government of Great Britain, and 
the same are to be employed in the military service of Great Britain. 
That the defendants are making the port of New Orleans the basis of 
military operations in aid of Great Britain in the war, and are using the 
port for the purpose of renewal and augmentation of the military 
supplies and arms of Great Britain in the war. That the defendants 
have caused and are causing complainants irreparable injury, in that 
their acts enable Great Britain to carry on the war with the South 
African Republic and Orange Free State, wherein are found the property 
of complainants, and that the army of Great Britain is enabled, by the 
means furnished by the defendants, to lay waste and destroy the farms 
and homes of complainants, and to hold as prisoners of war the wife 
and children of the complainant Pearson. That the complainant 
‘ Pearson has already suffered loss of property to the amount of $90,000, 
and is now threatened with further loss of $100,000, by the acts com- 
plained of and the continuation of the war. That the war is only 
carried on by the renewal and augmentation of the military supplies of 
Great Britain from the ports of the United States and especially the 
port of New Orleans, and that when this ceases the war will end. That 
the defendants have conspired with certain agents and servants of 
Great Britain, whose names are unknown, to aid in the carrying on of 
the war, in the renewal and augmentation of the supplies of Great 
Britain and in the equipping with munitions of war and the dispatching 
of the ship Anglo-Australian and other vessels for the purpose of slaying 
the citizens of the South African Republic and the Orange Free State, 
and destroying their property, and more particularly to destroy and 
injure the property and rights of complainants, all in violation of and 
against the rights, privileges and immunities granted and secured to 
complainants by the law of nations and the constitution and laws of 


| 


DECISIONS INVOLVING QUESTIONS OF INTERNATIONAL LAW 879 


the United States. The prayer of the original bill is, in substance, for 
an injunction prohibiting the defendants, their agents, servants, etc., 
from loading on the ship Anglo-Australian, or other vessels, munitions 
of war, viz., mules and horses destined for use by Great Britain in the 
war. A re straining order or temporary injunction in advance of a 
final injunction is also prayed for. By an amended and supplemental 
bill, the original complainants seek to also enjoin a shipment of mules 
and horses by the steamship Monterey, now in the port of New Orleans, 
under all the conditions and circumstances alleged in the original bill 
respecting the ship Anglo-Australian. The parties defendant in the 
amended and supplemental bill are the defendants to the original bill, 
and, in addition, Capt. Markham and Capt. Marshall, whose citizenship 
is averred to be unknown; the Anglo-American Steamship Company, 
whose citizenship is not averred, represented by Robert and Matthew 
Warriner, averred in the original bill to be British subjects; H. Parry, 
master of the steamship Monterey, whose citizenship is averred to be 
unknown; and William J. Hannon and Joseph J. Beranger, citizens of 
the State of Louisiana. The purpose intended to be subserved by the 
amended and supplemental bill seems to be to enjoin the shipment of 
mules and horses by the steamship Monterey, and to charge that Capt. 
Markham, Capt. Marshall, Hannon, and Beranger were among those 
who confederated and conspired with the defendants named in the 
original bill to do the acts therein complained of. ; 
PARLANGE, District Judge (after stating the facts). It was con- 
ceded on the argument that the court has no jurisdiction of this 
cause ratione personarum. The complainants sought to maintain 
the jurisdiction ratione materiae by a claim of right under the Treaty 
of Washington of May 8, 1871, between Great Britain and the United 
States relative to the Alabama claims, in which treaty it is declared 
that: 
A neutral government is bound . . . not to permit or suffer either belligerent 
to make use of its ports or waters as the base of naval operations against the other, 


or for the purpose of the renewal or augmentation of military supplies or arms, or 
the recruitment of men. 


The complainants contend that, by reason of this declaration of 
the treaty, they are entitled to invoke the equity powers of this court 
for the protection of their property. If the complainants could be 
heard to assert here rights personal to themselves in the treaty just 
mentioned, and if the mules and horses involved in this cause are 
munitions of war, all of which is disputed by the defendants, it would 
become necessary to determine whether the United States intended 
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by the above declaration of the treaty to subvert the well-established 
principle of international law that the private citizens of a neutral 
nation can lawfully sell supplies to belligerents. It is almost impossi- 
ble to suppose, a priori, that the United States would have done so, 
and would have thus provided for the most serious and extensive 
derangement of and injury to the commerce of our citizens whenever 
two or more foreign nations should go to war; and it would seem that 
there is nothing in the treaty, especially when its history and pur- 
poses are considered, which would warrant the belief that the United 
States insisted upon inserting therein a new principle of international 
law, from which the greatest damage might result to the commerce 
of this country, and which was absolutely different from and an- 
tagonistic to the rule and policy which the government of this coun- 
try had theretofore strenuously and invariably followed. The 
principle that neutral citizens may lawfully sell to belligerents has 
long since been settled in this country by the highest judicial author- 
ity. In the case of the Sanctissima Trinidad, 7 Wheat. 340, 5 L. Ed. 
454, Mr. Justice Story, as the organ of the Supreme Court, said: 


There is nothing in our laws or in the law of nations that forbids our citizens 
from sending armed vessels, as well as munitions of war, to foreign ports for sale. 
It is a commercial adventure which no nation is bound to prohibit, and which only 
exposes the persons engaged in it to the penalty of confiscation. 


See also the case of The Bermuda, 3 Wall. 551, 18 L. Ed. 200. 

16 Am. & Eng. Enc. Law (2d Ed.), p. 1161, verbis “International 
Law,’’ citing cases in support of the text says: 

A neutral nation is, in general, bound not to furnish munitions of war to a bel- 
ligerent, but there is no obligation upon it to prevent its subjects from doing so; 
and neutral subjects may freely sell at home to a belligerent purchaser, or carry to 
a belligerent power, arms and munitions of war, subject only to the possibility of 
their seizure as contraband while in transit. 


Numerous other authorities on this point could be cited, if it was 
not deemed entirely unnecessary to do so. 

The principle has been adhered to by the executive department 
of the government from the time when Mr. Jefferson was Secretary 
of State to the present day. Mr. Jefferson said in 1793: 

Our citizens have always been free to make, vend and export arms. It is the 


constant occupation and livelihood of some of them. To suppress their callings — 
the only means, perhaps, of their subsistence — because a war exists in foreign and 
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distant countries, in which we have no concern, would scarcely be expected. It 
would be hard in principle and impossible in practise. The law of nations, therefore, 
respecting the rights of those at peace, does not require from them such an internal 
derangement in their occupation. 


To the same effect are numerous other expressions and declara- 
tions of the executive department of the government from the earliest 
period of the country to the present time. See 3 Whart. Int. Law 
Dig. par. 391, tit. ‘Munitions of War.” 

Affidavits in the cause purport to show that the vessels which 
make the exportation of mules and horses of which the bills complain 
are private merchant vessels; that they are commanded by their 
usual officers, appointed and paid by the owners; that they are 
manned by their usual private crews, which are also paid by the 
owners; that they are not equipped for war; that they are not in 
the military service of Great Britain, nor controlled by the naval 
authorities of that nation; that they carry the mules and horses as 
they would carry any other cargo; and that the mules and horses 
are to be landed, not on the territory of the South African Republic 
or the Orange Free State, but in Cape Colony, which is territory 
belonging to Great Britain. If these affidavits set out the facts 
truly, it is difficult to see how a cause of complaint can arise. If a 
belligerent may come to this country and buy munitions of war, it 
seems clear that he may export them as freight in private merchant 
vessels, of his own or any other nationality, as cargo could be ex- 
ported by the general public. 

Another consideration in this cause is whether the allegations of 
threatened injury to the property rights of the complainants would 
in any case warrant the interposition of a court of equity. The 
theory of the complainants is that, if the injunction issues in this 
cause, the war will cease, but that, if these horses and mules are 
allowed to go to South Africa, the war will be carried on, and one of 
the results of its further prosecution will be the destruction of the 
complainants’ property in South Africa. It is not claimed, of course, 
that the horses and mules are to be used specially to destroy the 
property of the complainants. In such cases as the present one, where 
the aid of equity is invoked to protect property rights, the injury 
apprehended must be a clear and reasonable one, proximately result- 
ing from the act sought to be enjoined. The injury apprehended by 
the complainants from the shipping of the mules and horses seems 
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to be remote, indistinct, and entirely speculative. It seems clear 
that, even if this cause were within the cognizance of this court, 
there is herein no such connection of cause and effect between the 
shipment of the animals and the destruction of complainants’ property 
as could sustain an averment of threatened irreparable injury, and 
that the averment that the war would cease if the shipments are 
stopped, which, in the nature of things, can only be an expression 
of opinion and hope concerning a matter hardly susceptible of proof, 
could not be made the basis for judicial action. 

It may be well to notice that there is nothing in this cause upon 
which could be founded a charge that the neutrality statutes of the 
United States are being violated. A citation of authorities on this 
point is deemed unnecessary. While I apprehend fully that the 
complainants are not claiming through or because of the neutrality 
statutes, still it would seem that there exists at least a presumption 
that the United States have been careful to provide in those statutes 
for the punishment of every breach of neutrality recognized by this 
country. 

But the nature of this cause is such that none of the considerations 
hereinabove set out need be decided, for the reason that a view of this 
case presents itself which is paramount to all its other aspects, and 
leads irresistibly to the conclusion that the rule nisi must be denied. 
That view is that the case is a political one, of which a court of equity 
can take no cognizance, and which, in the very nature of governmental 
things, must belong to the executive branch of the government. No 
precedent or authority has been cited to the court which, in its opinion, 
could even remotely sustain the cause of the complainants. No case 
has been cited, nor do I believe that any could have been cited, pre- 
senting issues similar to those of this cause. The three complainants 
are private citizens. It is true that the complainant Pierce avers that 
he is Consul General of the Orange Free State; but his demand is 
exclusively a personal one, and he must be deemed to be suing in his 
personal capacity. One of the complainants is an alien and a citizen 
of the Orange Free State. Only one of the complainants is alleged to 
be a citizen of the United States. They own property in the South 
African Republic and in the Orange Free State, foreign countries now 
at war with Great Britain. They fear that the war, if continued, will 
result in the destruction of their property. They believe that, if the 
shipments of mules and horses from this port are stopped, the war will 
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cease. They claim that, by virtue of a declaration of international 
law contained in an international treaty to which the foreign countries 
in which their property is situated were not parties, they have the 
personal right to enjoin the shipments for the purpose of stopping the 
war, and thus saving their property from the destruction which they 
apprehend will result to it from a continuation of the war. When 
complainants’ cause is thus analyzed, and the nature of the alleged right 
under the treaty is considered, it is obvious that a court of equity 
cannot take cognizance of the cause. The main case relied on by the 
counsel for the complainants is the case of Emperor of Austria v. Day, 
3 De Gex, F. & J. 217 (English Chancery Reports), in which the Emperor 
of Austria sought and obtained an injunction to restrain the manu- 
facture in England of a large quantity of notes purporting to be receiv- 
able as money in, and to be guaranteed by, Hungary. That action was 
brought by the Emperor of Austria as the sovereign and representative 
of his nation, and the case turned and was decided on considerations 
entirely different from, and in no manner resembling, those presented 
in this cause. It may be worth noticing that the counsel for the Em- 
peror of Austria freely conceded in the argument of the case that the 
exportation of munitions of war could not be enjoined: I am clearly 
of opinion that this cause is not within the cognizance of this court, 
and for that reason the rule nisi must be denied. 


SAMUEL PEARSON VS. ALLIS-CHALMERS COMPANY ! 
Circuit Court, Milwaukee County, State of Wisconsin 
May 29, 1915 


STATEMENT OF Facts 


On the twenty-ninth day of April, 1915, the plaintiff, pursuant to 
the laws of the State of Wisconsin, caused to be issued by his attor- 
neys, Messrs. Cochems and Wolfe, a summons in due form of law, 
commencing an action against Allis-Chalmers Company, a corpora- 
tion, and Otto H. Falk, and certain unknown persons, and invoked 
the provisions of Section 4096 of the Revised Statutes of this State, 
commonly known as the ‘Discovery Statute,” for the examination 
of the said Otto H. Falk, by giving him notice, accompanied by an 


1 Printed from certified copy of decision furnished by the Clerk of the Court. 
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affidavit, purporting to state the general nature and object of the 
action as required by said section of the statute. The notice set the 
examination for hearing before Mr. Adolph Kanneberg, a court com- 
missioner of this county, for the fifth day of May, 1915, and the 
plaintiff caused the said summons, affidavit, and notice to be served 
upon the said defendant Falk, together with a subpoena issued by 
said commissioner, requiring the appearance of the said Otto H. Falk 
before said commissioner at the time and place stated, and that he 
bring with him and have at the time and place above named ‘“‘all of 
the letters, correspondence, contracts and agreements, with the Beth- 
lehem Steel Company” (presumably the contract or contracts referred 
to in the affidavit). 

The examination is sought before pleading in the action. The 
statute permitting examination under such circumstances, so far as 
it is necessary to be here considered, reads: 

If such examination shall be taken before issue joined, the notice of taking the 
same shall be accompanied by an affidavit of the party . . . stating the general na- 
ture and object of the action, that discovery is sought to enable the party to plead, 
and the points upon which such discovery is desired, and such examination shall 
be limited to the discovery of the facts relevant to such points. 


The affidavit, so far as it is material, states: 


That the plaintiff is a citizen of the United States of America, and that he has 
valuable property interests located within the boundaries of the German Empire. 
That he is the owner of securities issued by the German Government. That the 
German Empire is and for some time past has been engaged in war with the coun- 
tries of Great Britain, France, Serbia, Montenegro, Russia and Japan; that great 
quantities of ammunition have been and will be consumed, and that one type of 
ammunition indispensable to the belligerents is a projectile known as shrapnel 
shell, which is designed for but one purpose, and that is the destruction of human 
life and property, and “ that the intent of the war now being conducted by said afore- 
mentioned countries against the German Empire is to so cripple said empire by the 
destruction of the lives of its citizens and its property, both public and private, as 
to compel the submission of said empire to the future disposition of its national 
domain or to surrender of its sovereign life as said allies, if victorious, may dispose.” 


The affidavit refers to the proclamation of the President of the 
United States upon the breaking out of the war, asserts that the pro- 
visions of Sections 5281 to 5291 of the Revised Statutes of the United 
States manifest the spirit of moral obligation incumbent upon the 
citizens of the United States as a neutral power toward the belligerents, 
and that said moral standards of conduct are further established by a 
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firmly fixed principle of international law, under which, if the United 
States Government sold munitions of war to either of the belligerents, 
said act would constitute an act of unneutrality and would involve 
the United States in war with the offended party. It further alleges 
that said moral standpoint is, moreover, fixed as between nations by 
the fact that every neutral Power of the first rank in the world has 
forbidden the exportation of munitions of war to the belligerents, and 
in many instances, have forbidden the transport of munitions of war 
over their territory to belligerent nations. ‘Said moral standpoint is, 
moreover, fixed by the common judgment and consent of all men. 
That if arms and ammunition were withheld by the United States 
from either of the belligerents, the operations of said belligerents, 
resulting in wholesale bloodshed and taking of life and vast destruc- 
tion of property, would be promptly curtailed and the duration of the 
war shortened.” 

It further alleges, upon information and belief, that the shell manu- 
factured by the defendant is transported, under the direction of the 
Bethlehem Steel Company, of Pennsylvania, to the countries hostile 
to Germany, and that a contract exists between the defendant and the 
Bethlehem Steel Company. 

And it further alleges, upon information and belief, “that the above 
named defendants entered into an agreement, contract and conspiracy 
with said Bethlehem Steel Company and with other persons as yet 
unknown to plaintiff for the purpose of carrying out said grossly 
immoral act. That as a result of said conspiracy and acts of said 
defendants and their co-conspirators, said defendants are menacing 
the financial integrity of said German Empire, and are destroying the 
value of said plaintiff’s property, interests and holdings in said em- 
pire, not only by general destruction of property values directly 
resulting from said acts of said conspirators, but by endangering the 
physical destruction of said property of said plaintiff, which loss and 
destruction will be irreparable.” That the defendant was not, before 
the war, engaged in the manufacture of war material; that the con- 
spiracy indicated is made criminal by Section 4568 of the Wisconsin 
Statutes. 

The points upon which the plaintiff seeks discovery are as follows: 

1. The names of each and every person or corporation with whom said defend- 


ants, or either of them, have contracted for the manufacture of shrapnel shell or 
similar munitions of arms. 
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2. The extent and nature of such contracts. 

3. The names of consignees of shipments of said shrapnel shell. 

4, The exact undertakings of said defendants, and each of them, in pursuance 
of the agreement hereinbefore mentioned. 

5. The motive, as to whether it be immoral or otherwise, of said defendants 
in said conspiracy. 

6. The knowledge of said defendants, or otherwise, as to whether said shrapnel 
is a violation of any of the sections of the federal statutes referred to in this affidavit. 


On the fourth day of May, 1915, the defendant Falk obtained an 
order to show cause, returnable on the eighteenth day of May, 1915, 
why the examination of the said Falk should not be perpetually stayed 
and the action dismissed. The appearance of said Falk was special, 
for the purpose only of obtaining the relief prayed for in the order to 
show cause. 

Said affidavit sets forth the following facts and contentions of the 
defendant: 


1. That the affidavit of Pearson does not show facts constituting a cause of 
action. 

2. That it affirmatively appears therefrom that Pearson has no cause of action 
against the defendants, or either of them. 

3. That the defendant is charged with the commission of the crime of con- 
spiracy with the Bethlehem Steel Company and others, in violation of the statutes 
of the United States and the statutes of the State of Wisconsin. 

4, That, being so charged, he cannot be examined under the laws of the United 
States or the State of Wisconsin for the purpose of establishing such conspiracy or 
of ascertaining facts upon which to base such charge of criminal conspiracy. 

5. That he cannot, under the laws of the United States or the State of Wis- 
consin (being charged with such criminal conspiracy) be required to produce the 
papers mentioned in the subpoena — namely: all of the letters, correspondence, 
contracts, agreements with the Bethlehem Steel Company, or any other papers 
bearing upon the subject matter thereof, for the purpose of establishing such con- 
spiracy, or ascertaining facts or information upon which to base such charges of 
criminal conspiracy against him. 

6. That the subpoena is void and was illegally issued. 

7. That the Circuit Court of Milwaukee County is without jurisdiction to 
entertain the subject matter of this suit or the proceeding for the examination of 
the deponent and the production and examination of the papers, documents, or other 
matters required under the subpoena. 

8. That the court commissioner is without power or jurisdiction to entertain, 
hear, and conduct the examination and compel the production of papers, docu- 
ments, et cetera. 

9. That the proceedings for the examination of the defendant are contrary to 
and in violation of the Constitution of the United States and of the State of Wis- 


consin. 
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10. That the proceedings and subpoenas issued by the commissioner for the 
production of all letters, correspondence, contracts and agreements, with the Beth- 
lehem Steel Company are in violation of and contrary to the Constitution of the 
United States, and especially of the fourth and fourteenth amendments, and con- 
trary to the Constitution of the State of Wisconsin. 


OPINION 


Upon the argument of this case it was conceded by the plaintiff 
that the relief sought by him is a judgment in equity restraining the 
defendants from selling munitions of war to the belligerents who are at 
present at war with the Empire of Germany. As stated by the counsel 
for the plaintiff, ‘‘ Mr. Pearson is here as a private individual, pursuing 
a private right for a distinctly wrongful act threatening damage to him.” 

The functions of the three branches of the Government of the 
United States, and of the several States, are clearly defined and well 
understood. The plaintiff seeks the aid of the court (the judicial 
branch) to restrain the defendants from executing a contract to manu- 
facture for the Bethlehem Steel Company articles which are contra- 
band of war, claimed to be intended for shipment to a belligerent op- 
posed to the German Empire. 

I know of no rule of equity which would justify a court, at the suit 
of one citizen of the United States against another citizen, to enjoin 
the carrying out of a contract which such other citizen has to manu- 
facture and sell munitions of war intended for the use of one of the 
adversaries in the pending conflict (this country being neutral as to 
all of the contending nations), if the right of the individual citizens of 
this country to manufacture and sell implements of war to all of 
the belligerents is recognized by both the executive and legislative 
branches of the government. 

It was contended upon the argument that if the questions involved 
are entirely political, the power to deal with the same is not vested in 
the judicial branch of the government, but rests with the executive 
branch. This being so, the contention of the plaintiff, to be successful, 
must rest upon a pecuniary loss sustained by him by reason of the sale by 
a citizen of the United States of munitions of war to the belligerents. 

Treaties between the belligerents, or either of them, and this coun- 
try, and the general rules of international law, must be recognized by 
the courts, and the courts must give force to the same when applicable 
in controversies pending therein. The rights of neutral countries 
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and of the citizens of the neutral countries have been the subject of 
treaties between the United States and the German Empire and its 
predecessors for more than one hundred years. These rights have 
been regarded by this and foreign countries as properly the subject of 
treaties between these countries, enforceable by a citizen, so far as 
this government is concerned, through the executive department. 

The only time that the jurisdiction of a court was invoked in a 
contest of the nature here presented is the suit by this same plaintiff 
during the ‘‘ Boer War,” Pearson et al. vs. Parson et al. (E. D. Louisi- 
ana) 108 Federal Reporter, 461. The plaintiff in this action was 
not then a citizen of the United States, but he joined with him in the 
suit in Louisiana, as plaintiff, a citizen of the United States. The 
suit was to restrain the defendants from shipping horses and mules, 
which were contraband of war, to be used by Great Britain in the 
war then pending between the South African Republic and Orange 
Free State. 

The plaintiff maintained in that suit that he was a citizen of the 
Orange Free State; had property therein; that if munitions of war 
were sold by citizens of the United States to Great Britain it would 
prolong the war, and his property be depreciated in value, and he be 
thereby caused pecuniary loss. 

The court agrees with the decision of the federal court of Louisiana, 
above referred to, so far as it relates to the nature of the action, and 
what it there says with reference to that subject so clearly gives the 
reason for such conclusion that it is here quoted: 

But the nature of this cause is such that none of the considerations hereinabove 
set out need be decided, for the reason that a view of this case presents itself which 
is paramount to all other aspects and leads irresistibly to the conclusion that the 
rule nist must be denied. 

That view is that the case is a political one of which a court of equity can take no 
cognizance, and which, in the very nature of governmental things, must belong to the 
executive branch of the government. (p. 464.) 


The present war is as abhorrent to the writer as it is to any other 
humane person, and he heartily approves of all efforts that may be 
made by this or any other government to cause a speedy termination 
thereof. But, as a judge of a court, he is called upon to ascertain and 
declare the law as he believes it to be. All of the treaties between the 
United States and the belligerents and other countries recognize the 
legal existence of a state of war, and provide rules of conduct for bel- 
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ligerents and neutrals when such condition exists. It is to be hoped 
that the reason for such rules will soon cease, and that all civilized 
countries will recognize that between nations there should be a judi- 


cial settlement of international disputes. 
In 1785 this country concluded a treaty with Prussia. By Article 


XII it is provided: 


If one of the contracting parties should be engaged in war with any other power 
the free intercourse of commerce of the subjects or citizens of the party remaining 
neutral with the belligerent power shall not be interrupted. On the contrary, in 
that case, as in full peace, the vessels of the neutral party may navigate freely to 
and from the ports and on the coasts of the belligerent parties, free vessels making 
free goods, insomuch as all things shall be adjudged free as shall be on board any 
vessel belonging to the neutral party although such things belong to an enemy of 


the other. 


A further treaty was concluded between the United States and 
Prussia in 1799. Article XIII thereof contains the following: 


And in the same case of one of the contracting parties being engaged in war 
with any other power, to prevent the difficulties and misunderstandings that usu- 
ally arise respecting merchandise of contraband, such as arms, munitions, and 
military stores of every kind, no such articles carried in the véSsels or by the sub- 
jects or the citizens of either party to the enemies of the other, shall be deemed 
contraband so as to induce confiscation or condemnation and a loss of property to 
individuals. Nevertheless, it shall be lawful to stop such vessels and articles, and 
to detain them for such length of time as the captors may think necessary to pre- 
vent the inconvenience or damage that might ensue by their proceeding, paying, 
however, a reasonable compensation for the loss such arrest shall occasion to the 
proprietors, and it shall further be allowed to use in the service of the captors the 
whole or any part of the military stores so detained, paying the owners the full 
value of the same, to be ascertained at the current prices at the place of its destina- 
tion. — Senate Document No. 48, p. 1490. Sixty-first Congress, second session. 


In 1828 a “treaty of commerce and navigation” was concluded. 
This treaty adopted Article XII of the treaty of 1785 and Articles 
XIII to XXIV, inclusive, of the treaty of 1799. 

In the Second Hague Convention, 1907, to which Germany and 
the United States were parties, by Article VII, ‘“‘a neutral Power is 
not called upon to prevent the export or transport on behalf of one or 
other of the belligerents, of arms, munitions of war, or, in general, of 
anything which can be of use to an army or fleet.”” Senate Document, 
Vol. 48, p. 2298, 61st Congress, 2d session. 

The proclamation of President Wilson at the commencement of 
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hostilities between the present belligerents calls the attention of the 
citizens of the United States to their rights and liabilities in the pres- 
ent war, and to the duty of the government. It particularly refers 
to the Penal Code of the United States and to the penalties which 
will follow upon a violation thereof by its citizens. In the preamble is 
the following: 


And Whereas, the laws and treaties of the United States, without interfering 
with the free expression of opinion and sympathy, or with the commercial manu- 
facture or sale of arms or munitions of war, nevertheless imposes upon all persons 
who may be within their territory and jurisdiction the duty of an impartial neu- 
trality during the existence of the contest; 

And Whereas, it is the duty of a neutral government not to permit or suffer 
the making of its waters subservient to the purposes of war. 


In the proclamation he says: 


And I do further declare and proclaim that-the statutes and the treaties of the 
United States and the laws of nations alike require that no person within the terri- 
tory and jurisdiction of the United States shall take part, directly or indirectly, 
in said wars, but shall remain at peace with all of said belligerents, and shall main- 
tain a strict and neutral impartiality. 

And I do hereby warn all citizens of the United States, and all persons resid- 
ing or being within its territory or jurisdiction, that, while the free and full expres- 
sion of sympathies in public and private is not restricted by the laws of the United 
States, military forces in aid of a belligerent cannot lawfully be originated or 
organized within its jurisdiction; and that, while all persons may lawfully and with- 
out restriction by reason of the aforesaid state of war, manufacture and sell within 
the United States arms and munitions of war, and other articles ordinarily known 
as contraband of war (the italics are by the writer), yet they cannot carry such 
articles upon the high seas for the use or service of a belligerent, nor can they trans- 
port soldiers and officers of a belligerent, or attempt to break any blockade 
which may be lawfully established and maintained, during the said wars, without 
incurring risk of hostile capture and the penalties denounced by the law of 
nations in that behalf. 


This proclamation contains a definite and plain summary of the 
law as it exists to-day, defining the lawful rights and duties of citizens 
of the United States so far as it relates to their intercourse and dealing 
with the belligerents. It expressly recognizes the right of any such 
citizen to ship contraband of war to any of the belligerents at the risk 
of the shipper. 

The Congress has made certain acts of the citizen “offenses against 
neutrality.” 

Chapter 2 of the Penal Code, R. 8. 5281, et seq. 
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As summarized by titles in the chapter, these acts are as follows: 


(a) Accepting a foreign commission. 

(b) Enlisting in foreign service. 

(c) Arming vessels against people at peace with the United States. 
(d) Augmenting the force of foreign vessels of war. 

(e) Military expeditions against people at peace with the United States. 


The act of selling contraband of war to a belligerent is not made 
an offense by these statutes. 

Writers upon international law agree that the neutral nation must 
be absolutely impartial in its dealings with all of the belligerents. It 


cannot be better stated than as follows: 


By the usual principles of international law, the state of neutrality recognizes 
the cause of both parties to the contest as just — that is, it avoids all consideration 
of the merits of the contest. The idea of a neutral nation implies two nations at 
war and a third in friendship with both. — Moore’s International Law Digest, Vol. 


VII, p. 860. 


Mr. Moore, in the same work and same volume, collects the 
state papers on the subject of the right of a privatg person to sell 
contraband of war to belligerents (p. 955). The Secretaries of 
State and other Cabinet officials from 1793 to the present day, 
whenever they have had occasion to speak upon the subject, have 
always recognized the right of citizens to manufacture and sell the 
same to belligerents. 

In 1793 Mr. Jefferson said: “Our citizens have been always free 
to make, vend, and export arms.” 

In Hamilton’s treasury circular, Aug. 4, 1793, he speaks as 
follows: 


The purchasing within and exporting from the United States by way of mer- 
chandise articles commonly called contraband, being generally warlike instru- 
ments and military stores, is free to all the parties at war and is not to be interfered 


with. 
Mr. Pickering, Secretary of State, in 1796, said: 


In both sections cited (110 and 113 Vattel) the right of neutrals to trade in 
articles contraband of war is clearly established; in the first, by selling to the war- 
ring powers who come to the neutral country to buy them; in the second, by the 
neutral subjects or citizens carrying them to the countries of the powers at war 
and there selling them. 
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Wheaton’s Elements of International law, edition of 1904, page 671, 
says: 
Some writers, overlooking the fact that a neutral has rights as well as a bel- 
ligerent, have laid down the doctrine that the exportation of contraband is a breach 
of neutrality. This opinion has generally been adopted only by those whose views 
of international law have been derived purely from speculation. The practice of 
nations in no way bears out such an assertion. In every war neutrals have traded 
in contraband, but with the risk of having the goods condemned if captured by the 
enemy. Few rules of international law are so certain as that a neutral govern- 
ment cannot be made responsible as for a breach of neutrality because its subjects 
carry on a contraband trade. Thus Bismarck chose to protest more than once 
during the Franco-Prussian war against the supplies of arms and munitions pro- 
cured in England by the government of the French republic. The trade must, 
however, be confined to subjects. If carried on by the government itself it then 
will amount to a violation of neutral duties. America has always maintained the 
right of exporting arms to belligerents in the way of trade; and during the civil 
war the federal government purchased warlike stores from England to the value 
of over £2,000,000. 


It might be added that during that war the Southern Confederacy 
likewise purchased arms and munitions from England. The Federal 
Government during the same war purchased arms and munitions of 
war from France, Germany and Austria. It is a fact also that during 
most of the wars of the past century citizens of neutral countries have, 
without hindrance by their governments, sold arms and other muni- 
tions of war usually to all the belligerents. 

In 1855 Franklin Pierce, then President of the United States, had 
occasion to speak upon this subject in his message to Congress. Mes- 
sages and Documents, Part 1, 1855-56, page 6. There was then pend- 
ing war between Great Britain and Russia. 


It is the traditional and settled policy of the United States to maintain impar- 
tial neutrality during the wars which from time to time occur among the great 
powers of the world. . . . Notwithstanding the existence of such hostilities, our 
citizens retain the individual right to maintain all their accustomed pursuits, by 
land or by sea, at home or abroad, subject only to such restriction in their altera- 
tion as the laws of war, the usage of nations, or special treaties may impose. ... In 
pursuance of this policy the laws of the United States do not forbid their citizens 
to sell to either of the belligerent powers articles contraband of war, or take muni- 
tions of war or soldiers on board their private ships for transportation; and although 
in so doing the individual citizen exposes his property or person to some of the haz- 
ards of war, his acts do not involve any breach of national neutrality, nor of them- 
selves implicate the government. Thus, during the progress of the present war in 
Europe, our citizens have, without national responsibility therefor, sold gun-powder 
and arms to all buyers, regardless of the destination of these articles. 


welts 
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It is interesting and instructive to note in what a strenuous manner 
both the Federal Government and the Confederate States sought to 
supply themselves with arms and munitions purchased from the citi- 
zens of most of the countries now engaged in war. 

British Counter Case, Tribunal of Arbitration at Geneva, Vol II, 
pages 70 to 83 inclusive. 

Further references to writers upon this subject and to public docu- 
ments would unduly prolong this opinion. 

The right to manufacture and sell to belligerents by a citizen of 
a neutral country is universally recognized. Though we may all hope 
that the time is near at hand when war will be no more between civ- 
ilized nations, yet we must recognize that at the present time war for 
the settlement of international disputes is legal. Most of the treaties 
and conventions between the nations have only gone so far as to pro- 
mulgate rules to ameliorate conditions brought about by a state of 
war and the suffering of those stricken in war, all, in effect, being in 
recognition of the right to make war for the settlement of international 
disputes. 

In this connection .it should be borne in mind that very recently 
this subject has been one of controversy between the United States 
and Germany. It will be recollected that Germany vigorously pro- 
tested against the United States Government permitting its subjects 
to manufacture, sell, and deliver munitions of war to the allies. On 
the twenty-second of April of this year (1915) Secretary of State 
William Jennings Bryan replied to the claims of the German Govern- 
ment, and to its protests against the subjects of the United States 
furnishing munitions of war to the allies in the following manner: 

In the third place I note with sincere regret that in discussing the sale and ex- 
portation of arms by citizens of the United States to the enemies of Germany, your 
excellency seems to be under the impression that it was within the choice of the 
government of the United States, notwithstanding its professed neutrality and its 
diligent effort to maintain it in other particulars, to inhibit this trade, and that 
its failure to do so was manifestly an unfair attitude toward Germany. This gov- 
ernment holds, as I believe your excellency is well aware, and as it is constrained 
to hold in view of the present undisputed doctrine of accepted international law, 
that any change in its own laws of neutrality during the progress of a war which 
would affect unequally the relations of the United States with the nations at war, 
would be an unjustifiable departure from the principles of strict neutrality by which 
it has consistently sought to direct its actions, and I respectfully submit that none 
of the circumstances mentioned in your excellency’s memorandum alters the prin- 
ciples involved. The placing of an embargo on the trade in arms at the present time 
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would constitute such a change and be a direct violation of the neutrality of the United 
States. It will, I feel assured, be clear to your excellency that, holding this view 
and considering itself in honor bound by it, it is out of the question for this govern- 
ment to consider such a course. 


In view of the well-settled principles of international law, it must 
be apparent that the relief sought by the plaintiff herein is “political 
rather than legal,” and for this court to grant the relief sought would 
be to entertain jurisdiction upon a matter exclusively within the poli- 
tical and executive branch of the federal government. 


The distinction between a civil and criminal action for conspiracy is that in 
a civil action for damages instituted against members of conspiracies, the gist of 
the action is the damage; while in a criminal prosecution for the offense of conspir- 
ing, the gist of the action is the conspiracy. The general definition of a conspiracy 
is that it is a combination of two or more persons to do a criminal or unlawful act, 
or to do a lawful act by criminal or unlawful means. — Martens vs. Reilly et al., 109 
Wis., 464. 


In the same case it is said “‘the word ‘unlawful’ is not confined to 
criminal acts; it includes the wilful actionable violation of civil rights.”’ 

As bearing upon the contention of the learned counsel for the plain- 
tiff that if the act of the defendants was immoral, even though not 
criminal, still the plaintiff can recover in the action, the court directs 
attention to the following quotation from a recent decision of the 
Supreme Court of this State, several times repeated in prior decisions: 


An act legal in itself, in that it does not offend against the criminal law, and 
the injuries are damnum absque injuria, regardless of its violation of moral standards, 
whether such act be the one perpetrated or the means used to that end, generally, 
if not the subject of a civil action for damages when done by one person, is not if 
done by many acting in concert. Gebhardt vs. Holmes, 149 Wis., 428, p. 444. 


Since the oral argument of the case, additional briefs have been 
filed by the plaintiff’s attorney and other counsel. In one of the briefs 
the court finds this statement as to the nature of the decision called 
for from the court by the suit of the plaintiff, in the following language: 


A favorable decision in the interest of the plaintiff in this case will mean more 
than a mere protection of the individual property rights of the plaintiff; and it can 
readily be seen that the object and purpose of this litigation is not solely for the 
purpose of conserving dollars and cents, but that it is for the purpose of saving 
human life and human limb and to bring about a speedy termination of this terrible 
conflict. 
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Repeatedly in the oral argument and in his brief, the learned coun- 
sel for the plaintiff in this case states that the plaintiff brings this 
action to protect himself from pecuniary loss, and that upon any other 
theory he cannot maintain his action. Both the plaintiff’s attorneys 
and the counsel who is with him upon the brief are too eminent in their 
profession to seriously contend that the court (the judicial branch of 
the government) is vested with power and authority to modify 
treaties and rules of international law; yet they insist that this court 
should decide this application in favor of the plaintiff as furthering 
the objects and purposes of the litigation “to bring about a speedy 
termination of this terrible conflict.” 

To grant the relief sought by the plaintiff is to judicially interfere 
with the defendant exercising a commercial right, political in its nature 
and expressly recognized and protected by the executive department 
of our government. The division of this government into the legis- 
lative, executive and judicial departments is a distinguishing feature 
of our American policy, and it is essential to its existence that each 
of these departments shall be independent of the other. This is funda- 
mental and organic. It would be just as dangerous to its stability for 
the judicial department to override the others as for the executive or 
the legislative departments so to do. The end sought to be obtained 
by this plaintiff is admittedly to enjoin the defendant from the exer- 
cise of a right not in any sense appertaining to him as a citizen of this 
country. The right of the defendant as a subject of the United States 
to manufacture and sell contraband articles, with the risk of having 
the goods condemned if captured, has been recognized by all the na- 
tions of the earth since the administration of President Washington, 
as a practice violative of neither the laws of nations nor the standards 
of neutrality. The right of neutral individuals to trade with any of 
the belligerents is a question dealing primarily with privileges recog- 
nized and prescribed by the tenets of international law, the perform- 
ance, regulation and protection of which rests solely with the executive 
department. If the judiciary, even remotely or indirectly, should in- 
vade the field of any such right, it would thereby interfere with, if not 
deny, to the subjects of this country the exercise of those prerogatives 
which are expressly guaranteed to them through the executive depart- 
ment. If the judiciary could, by the exercise of any jurisdiction, 
grant the relief, directly or indirectly, which is ultimately prayed for 
in the case at bar, then its decree would be, in effect, a judicial man- 
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date to the executive department of our government that it may deny 
to the people of this country the enjoyment, as well as the exercise, of 
those political privileges which, from time immemorial, have been 
guaranteed by the nations of the earth to the subjects of every neutral 
state. 

In the discharge of their duties courts must religiously confine 
themselves to the exercise of the judicial function, irrespective of 
whether the result reached squares with the court’s view of national or 
international morality, or the judge’s personal view of public or private 
sentiment. If the principles of international law, the commands of 
treaties, which are the law of the land, or the constitutional limita- 
tions placed upon the judiciary under our form of government, be 
regarded as vicious, confusing or embarrassing, the remedy must be 
sought elsewhere than in the courts. 

As illustrating these general principles that each department of 
our government has the right to administer the duties imposed upon 
it, I refer to Mississippi vs. Johnson, 4 Wallace 475, which was a bill 
to enjoin the President of the United States and the Secretary of War 
from carrying into effect in the State of Mississippi certain ‘‘noxious 
provisions” of the Reconstruction Act of 1867. The Supreme Court 
of the United States, after denying that it possessed any jurisdiction 
to enjoin the President in the performance of an executive and political 
duty, speaking through Mr. Chief Justice Chase, used the following terse 


and applicable expression: 


An attempt on the part of the judicial department of the government to 
enforce the performance of such duties by the president might be justly charac- 
terized in the language of Chief Justice Marshall as ‘‘an absurd and excessive 


extravagance.” 


Counsel for the plaintiff readily conceded upon the argument that 
unless there is actionable wrong done or threatened by the defendant, 
no action in equity exists. War, to-day, is recognized by all nations, 
as a legal act, when it is declared and conducted according to the rules 
of international law. When nations of the earth are ready to condemn 
war and accept the decision of an international court in lieu thereof, 
then the principle here urged by the plaintiff will become one of the 
governing rules of man, and any one thereafter engaged in committing 
or furthering a state of war will be doing an act prohibited by the law 
of nations. It, therefore, follows that citizens of a neutral govern- 
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ment who have the right to trade with a belligerent and furnish arms 
and munitions of war, cannot be said to be engaged in doing an unlaw- 
ful and immoral act in view of the well recognized fact that for so many 
years such conduct has been recognized and permitted by treaty 
and well settled principles of international law. It is the convention 
of nations that makes international law, and not the wishes or deci- 
sions of the courts. The courts have the duty of construing the rules, 
as laid down by the nations in their conventions, out of which arise the 
principles governing them in their relations with each other; but the 
courts cannot, in the face of the well settled principles of international 
law as here indicated, hold or conclude that the doing by a citizen of 
an act which the executive branch of the government recognizes in 
the light of the law of nations to be legal and lawful, is an unlawful 
and immoral act of such a character as to give rise to that species of 
actionable wrong without which the jurisdiction of a court of equity 
cannot attach. 

Passing the proposition that upon the facts stated the plaintiff has 
a complete and adequate remedy at law if it appears that he has sus- 
tained an actionable wrong, we must inquire whether the facts which 
he alleges to exist constitute a cause of action in equity. Counsel has 
argued with great force that the act of war is an immoral act, that a 
conspiracy to aid an immoral act may be made the foundation of a 
suit to prevent its commission. He has described with graphic power 
the horrors of war, and appealed to the higher instincts of man, with 
which sentiments this court, together with the great body of the Ameri- 
can people agree. 

Again, it is a rule of law which governs both an action in equity 
and an action at law in this state, that one who seeks to recover for a 
conspiracy must show that he has sustained damage; that the damage 
which he has sustained is the proximate result of the acts or threatened 
acts of the defendant. 

The plaintiff, a citizen of the United States, maintains in his affi- 
davit that he is the owner of securities of the German Empire; that, if 
the war continues, his securities will diminish in value, and that the 
furnishing of shrapnel shell to the countries at war with Germany will 
cause prolongation of the war, and depreciation of his securities, and 
consequent loss to him. The mere statement of the fact seems to the 
court an answer to the contention of the plaintiff. In such a case as 
the present one, where the aid of equity is invoked to protect property 


. 
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rights, the injury apprehended must be a clear and reasonable one, 
proximately resulting from the act sought to be enjoined. The in- 
jury apprehended seems to be remote, indistinct, and entirely specu- 
lative. When an injury may be said to be the proximate cause of the 
damage to another has been many times defined by the Supreme Court 
of the State of Wisconsin. The allegations of this affidavit fall far 
short of showing such casual connection between the injury complained 
of and the damages apprehended by the plaintiff. 

The allegation that the war would cease if the shipment of shrapnel 
shell is stopped is only an expression of opinion, hope, or expectation, 
and is not susceptible of proof, and cannot be made the basis of judi- 
cial action. 

In order that this court may interfere to prevent the examination 
of the defendant, it must appear from the facts stated in the affidavit 
that the plaintiff has no cause of action against the defendants; in 
other words, the affidavit is not required to state a cause of action, but 
if it appears from it that he may have a cause of action, the court can- 
not restrain the examination. 

In view of the decision of the Supreme Court of Wisconsin, in State 
vs. T. M. E. R. and L. Co., 1386 Wis., 179-192, holding that “the 
courts . . . when the futility of the alleged attempt to institute a suit 
is manifest, should not only prevent an examination but should dis- 
miss the ostensible actions,’’ it therefore becomes the duty of the court 
here, in view of the conclusion reached, to prohibit the examination 
and direct the dismissal of the action. 


Dated, Milwaukee, Wis., May 29, 1915. 


By the court: 
W. J. TURNER, 
Circuit Judge. 


BOOK REVIEWS AND NOTES 


La Liberté des Mers. Le Blocus de VAllemagne. La Guerre Sous- 
Marine. By Dr. R. de Villeneuve — Trans. Paris: A. Pedone. 
1917. pp. 103. 


Though the exact date is not mentioned, this book seems to have 
been written but a few weeks prior to the entry of the United States 
into the great European conflict. One would conclude from the author’s 
introduction that his purpose was to discuss the “freedom of the seas” 
in order to determine how far the doctrine in its heretofore generally 
accepted significance does or does not conform to the sense in which it 
has been employed in Germany by Bethmann-Hollweg and others. 
But the author, while sensing a divergence, does not greatly enlighten 
us upon its nature or probable causes. He leads us through a _ brief 
history of attempted preémptions of parts of the seas in past times, 
in peace and war, and discusses the developments of the rules of blockade 
and contraband down to and including the Second Hague Conference 
and the Declaration of London. He then outlines chronologically 
the steps taken in the present war for the blockade of the enemy by the 
various belligerents and discusses in the light of previously accepted 
international law the British Orders in Council and the proclamations 
of the German Government. 

His conclusions condemn the German submarine warfare con- 
ducted against neutrals and belligerents alike as simple piracy. This 
leads him to consider the official attitude of the United States, the one 
powerful neutral yet remaining at the time. He condemns the suc- 
cessive notes of President Wilson, however laudable in motive, upon the 
sinking of the Lusitania and the Sussex, because based too generally 
upon the undefined principles of justice and humanity rather than upon 
the precise texts and accepted rules of international law. 

The purely legal questions are discussed with clarity and understand- 
ing, but unfortunately the author leads his argument into a general 
indictment against the United States for its failure to participate on the 
side of the Allies. This part of the book is considerably marred by some 
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glaring inaccuracies. One wonders, for example, where the author could 
have derived the information that among 18,000 newspapers and periodi- 
cals published annually in the United States, about one-third are pub- 
lished in the German language. Perhaps if he had waited a few weeks 
longer, his divagations upon “‘ Le peuple américain”’ (p. 98) might have 
been more generous. 

ARTHUR K. KuHN. 


Resolutions of the Institute of International Law dealing with the Law of 
Nations. With an Historical Introduction and Explanatory Notes. 
Collected and translated by the Division of International Law of 
the Carnegie Endowment for International Peace, under the 
supervision of and edited by James Brown Scott, Director. New 
York: Oxford University Press. 1916. pp. xlv, 265. 


The nature and influence of the Institute of International Law are 
such as to render it of utmost importance that the fruits of its labors 
be brought within the reach of all who claim an interest in the growth 
and evolution of the law of nations. Inasmuch as copies of the pro- 
ceedings of that body are not numerous, and hence not generally to be 
found on the shelves of American libraries, the Carnegie Endowment 
has performed a distinct service for American lawyers, teachers, and 
students, in making generally available the texts, and that in English, 
of the several resolutions of the Institute. The function of the com- 
pilation is something more than to serve as an agency in popularizing 
international law, and of encouraging a wider study of it. It is rather 
to bring home to those working in that field a better means of observing 
what a unique body of scientific men, representative of all enlightened 
states, and possessed of ripe learning and large experience in dealing 
with foreign affairs, deems to be the requirements of international jus- 
tice. The weight of their conclusions has already been felt by states- 
men and jurists, a circumstance which the editor has dwelt upon at 
length in his interesting preface. They deserve, however, to be much 
more widely examined and discussed by intelligent and competent 
opinion, a body of which exists in America as elsewhere. The present 
volume offers such an opportunity. It may prove, moreover, the 
means of producing broader and more thorough study of the Oxford 
Manual of Naval War adopted by the Institute in 1913, a document 
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which, by reason of occurrences of the present war, merits close exami- 
nation. 

The compilation contains, in addition to an historical introduction 
(translated from the Tableau général issued in 1894), the constitution 
and by-laws of the Institute, a list of members and associates thereof, 
past and present, and the several resolutions of the Institute dealing 
with the law of nations. There is added an appendix of fifty-four pages 
containing the original project and report of Mr. Goldschmidt of June 
20, 1874, on International Arbitral Procedure, supplementary obser- 
vations by him of July 30, 1875, relative to the Regulations for Inter- 
national Tribunals, Mr. Fauchille’s project of a Convention Respecting 
Aérial Law, of 1911, the Code on Aircraft in War proposed by Mr. 
von Bar, and the Regulations Governing the Relations between the 
Carnegie Endowment and the Institute, as well as an index. 

Preliminary to the text of each resolution, the editor has given a 
brief but useful sketch of the history thereof in the various sessions of 
the Institute, with full references to the Annuaire. 

It is believed that in work of this character, that is, in giving broader 
circulation to documents relative to international law and emanating 
from authoritative sources, this Division of the Carnegie Endowment 
renders its finest public service. It is fortunate that the significance 
of it has not been lost sight of by the Director and his staff. 


CHARLES CHENEY Hype. 


The Destruction of Merchant Ships under International Law. By Sir 
Frederick Smith. New York: E._P. Dutton and Company. 
1917. pp. 110. 


The author of more than one valuable treatise on international 
law, and now holding the office of Attorney-General of Great Britain, 
has undertaken to set forth in brief compass the law upon a subject 
which, together with contraband and blockade, has been the very 
center of belligerent and neutral controversy in the present war, and 
which has been the immediate occasion of forcing the greatest of the 
neutral nations to abandon its neutrality and to resort to that force 
of arms which is the ultimate arbiter of violated law. If it be thought 
that under such circumstances further discussion of the law might have 
been left to a period of calmer judgments, the author anticipates our 
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objection with the suggestion that his presentation of the question may 
‘“‘enable those who suffer from the present Reign of Terror to under- 
stand and formulate their legal grievance”’ in the hope of a day of 
retribution to come. 

The subject is arranged under the headings of enemy merchantmen 
and neutral merchantmen, which enables the author to present the case 
of neutral ships with the force of an a fortiori argument. In neither 
case is the question limited to the destruction of ships after peaceful 
capture, but, in addition, the author discusses the necessity of visit and 
search and the penalties of resistance thereto. In the case of enemy 
merchantmen it is shown that, on the one hand, belligerent warships 
may not dispense with visit and search, and, on the other hand, the 
merchantmen have the right to evade search and to defend them- 
selves against attack, subject, of course, to the exercise of the full force 
of the enemy to bring them to submission. This right of resistance, 
which includes the right of the merchantman to-carry a defensive 
armament, raises the issue of the attack upon merchant ships by subma- 
rines without warning, and the conclusion reached by the author is that 
the danger to the submarine of exposing itself to attack, by following the 
normal procedure of visit and search, and the lack of facilities for the 
safe removal of passengers, do not justify the submarine in violating 
existing law. 

No better summary of the law within this limited field could be given, 
and the nationality and official position of the author would never be 
suspected from the impartial way in which the issues are handled. 
The volume still leaves, however, several questions unsettled. It is 
marked by a tendency to cling to the old law without sufficient con- 
sideration of the changed circumstances of modern wars. For example, 
the author’s conclusion that “the use of submarines against commerce 
must necessarily remain illegal until international law has made express 
provision for their employment”’ is a stern verdict, though one to which 
the United States has also given its approval. Was there not room to 
consider whether the circumstances of naval wars before the abolition 
of privateering had not so completely changed as to render illogical 
the carrying of armament by merchantmen for defensive purposes? 
Likewise the conclusions reached with regard to the destruction of neutral 
merchantmen are not altogether convincing. It is doubtful whether 
there was any ‘“‘customary law”’ to fall back upon when the provisions 
of the Declaration of London remained unratified. The practice of the 
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past, especially at a time when there was no great temptation to destroy 
neutral ships, cannot be said to constitute a law in the face of the 
express repudiation by Russia, Germany, and other Powers of the rule 
of nondestruction at the Second Hague Conference and the London 
Naval Conference. Customary law rests upon implied consent, which 
must yield before express dissent. 

The volume contains references to the judicial cases in point, in- 
cluding a dozen or more of the cases that have arisen during the present 
war, while the references in the footnotes to the literature of the questions 
discussed will prove of use to the student in pursuing the subject further. 


C. G. FENWICK. 


Official Diplomatic Documents Relating to the Outbreak of the European 
War. With photographic reproductions of official editions of the 
documents (Blue, White, Yellow, etc., books) published by the 
Governments of Austria-Hungary, Belgium, France, Germany, 
Great Britain, Russia, and Serbia, — Introduction, Daily Sum- 
maries, Cross-references and Foot-notes by Edthond von Mach, 
A.B., A.M., Ph.D. (Harvard). New York: The Macmillan Com- 
pany. 1916. pp. xxii, 608, with appendix. 


In his very interesting and suggestive introduction, Dr. von Mach 
discusses the value of the various multi-colored diplomatic books 
published at the outbreak of the war and reaches the conclusion, with 
which the reviewer is in agreement, that “by a judicious comparison 
of all... an impartial observer may come very near to under- 
standing the truth.” He states his “‘wish to prepare a serviceable source 
book, not for partisans, but for scholars and intelligent readers,” ob- 
serving that “he has cracked the nut, as it were, that the kernel of 
truth might lie revealed,” and that “his greatest reward therefore will 
be if scholars agree that he has succeeded in keeping prejudice out of 
the book, being fair to all and preparing that most necessary of all helps 
to a scholar, a reliable source book.” To keep prejudice out of any 
book dealing with the diplomatic documents relating to the war, or 
any review of any book dealing with these documents, is a most difficult 
task. Entirely aside from national bias, no intelligent man can study 
these documents carefully enough to justify his writing about them 
without coming to some very definite conclusions one way or the other, 
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and having come to these conclusions, it is extremely easy to play up 
the facts which seem to him to support them, and overlook or unduly 
minimize other facts which may be thought to point in a contrary 
direction — and this without any intention to be unfair. 

The present reviewer cheerfully admits on the threshold that he 
came to Dr. von Mach’s book equipped from his own first hand study 
of the documents with a full set of opinions diametrically opposed to 
those entertained by Dr. von Mach as set forth in Dr. von Mach’s 
writings prior to the present volume. After this confession of his own 
predisposition, the reviewer feels free to say that in his judgment, while 
the compilation which Dr. von Mach has produced will be in many ways 
useful to the student of the diplomatic documents, he has conspicuously 
failed in his announced purpose to ‘“‘keep prejudice out of the book.” 

The most useful thing about the volume is its arrangement, the 
multi-colored ‘books’ issued by the different governments being 
broken up and the despatches printed chronologically according to 
their dates ‘“‘and within the dates according to the alphabetical order 
of the countries which sent or received them.’’ Everyone who has 
dealt seriously with the documents must have made this chronological 
arrangement at least mentally for himself, and it is a comfort and con- 
venience to have it made physically. The despatches of each day, 
with two or three exceptions when few despatches appeared, are pre- 
ceded by a brief summary of the diplomatic exchanges of that date, 
and are supplied with elaborate notes consisting of cross-references, 
explanations, suggestions, etc., etc. This system of references extends 
not merely to the official diplomatic documents, but to various other 
documents ‘frequently quoted but not contained in the official publica- 
tions”? such as the German Chancellor’s speech of August 4, 1914, the 
“Brussels documents,” the telegrams and letters exchanged between 
the various sovereigns, etc., etc., all of which are quite properly included 
in Dr. von Mach’s volume. The appendix contains photographic 
reproductions of the various official publications. 

Of course, the value of the work from the scholarly point of view 
must lie in the summaries and foot-notes, and it is here that the re- 
viewer is constrained to believe that prejudice creeps in. Aside from 
the notes which are merely useful cross-references, the great bulk of 
the notes are argumentative criticisms of the documents of the Allied 
Powers and of their contentions. Aside from a very fair general ad- 
mission in the introduction as to the meagerness of the German docu- 
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ments, the criticisms of the documents of the Central Powers or of 
the Teutonic viewpoint are practically nil. It would seem, therefore, 
that the impartiality of the book can only be defended either on the 
theory that the merits of the Allied documents speak for themselves 
or that they have none. The general argumentative and controversial 
character of the foot-notes can be better understood by quoting one of 
the despatches, together with Dr. von Mach’s foot-notes, than in any 
other way. The despatch selected is the note of M. Davignon, Belgian 
Minister for Foreign Affairs, to Herr von Below Saleske, German Min- 
ister at Brussels, of August 3, 1914, Belgian Gray Book, No. 22, von 
Mach, pp. 421-422: 


The German Government stated in their note of the 2nd August,! 1914, 
that according to reliable information French forces intended to march 
on the Meuse via Givet and Namur, and that Belgium, in spite of the 
best intentions, would not be in a position to repulse, without assistance, 
an advance of French troops.’ 

The German Government, therefore, considered themselves compelled 
to anticipate this attack and to violate Belgian territory. In these 
circumstances Germany proposed to the Belgian Government to adopt 
a friendly attitude towards her, and undertook, on the conclusion of 
peace, to guarantee the integrity of the Kingdom and its possessions 
to their full extent. The note added that if Belgium put difficulties in 
the way of the advance of German troops, Germany would be com- 
pelled to consider her as an enemy, and to leave the ultimate adjustment 
of the relations between the two States to the decision of arms. 

This note had made a deep and painful impression * upon the Belgian 
Government. 

The intentions attributed to France by Germany are in contradiction 
to the formal declarations made to us on August 1, in the name of the 
French Government. 

Moreover, if, contrary to our expectation, Belgian neutrality should be 
violated by France, Belgium intends to fulfil her international obliga- 
tions and the Belgian army would offer the most vigorous resistance to 
the invader.‘ 


1 Belgian Gray Book, No. 20, August 2. 

2 This is exactly the same argument advanced by Great Britain in the second of 
the Brussels documents (see p. 580) when the British officer claimed that the British 
troops would enter Belgium even unasked. 

8 The ring of sincerity in this sentence is lessened after having studied the docu- 
ment mentioned in the previous note. 

‘It would, however, have been almost hopeless, for since Great Britain had the 
military secrets of Belgium, France had them also, undoubtedly. See documents 
mentioned in preceding notes. 
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The treaties of 1839, confirmed ° by the treaties of 1870, vouch for the 
independence and neutrality of Belgium under the guarantee of the 
Powers, and notably of the Government of His Majesty the King of 
Prussia. 

Belgium has always been faithful to her international obligations,® 
she has carried out her duties in a spirit of loyal impartiality, and she 
has left nothing undone to maintain and enforce respect for her neu- 
trality. 

The attack upon her independence? with which the German Govern- 
ment threaten her constitutes a flagrant violation of international law. 
No strategic interest justifies such a violation of law. 

The Belgian Government, if they were to accept the proposals sub- 
mitted to them, would sacrifice the honour of the nation and betray 
their duty towards Europe. 

Conscious of the part which Belgium has played for more than eighty 
years in the civilization § of the world, they refuse to believe that the 
independence of Belgium can only be preserved at the price of the 
violation of her neutrality. 

If this hope is disappointed the Belgian Government are firmly resolved 
to repel, by all the means in their power, every attack upon their rights. 


In like manner, it appears to the reviewer that the daily summaries 
are colored by the editor’s viewpoint and both by what is stated and 
still more by what is not stated are converted into arguments. The 
following extract from the summary for August 4th, p. 432, may be 
taken as illustrative of this point: 

“Great Britain sends an ultimatum to Germany concerning the neutrality of Belgium. 
Since she, however, announces herself to be the ally of France, who is at war with 
Germany, even the acceptance by Germany of the terms of the ultimatum could not 
have kept Great Britain neutral. At the same time she urges Belgium to resist the 
expected invasion with force of arms, this being her reply to Belgium’s appeal for 
diplomatic intervention, which as the ally of France she could, of course, not render.” 


For further illustration of the argumentative and conversable 
character of the book the reader is referred to practically any page 
containing a foot-note or a summary. That these foot-notes and 
summaries have, however, not impressed everyone as they do the 


’ It had been claimed in Parliament in 1870 that the treaties of 1870 invalidated 
those of 1839. See the editor’s Germany’s Point of View, the chapters on Belgium. 

6 Germany claims that this is not true in view of the Brussels documents. 

7 Germany had explicitly disclaimed making any attack on the ‘‘independence”’ 
of Belgium. 

® The writer here forgot the chapter of Belgian atrocities in the Congo. 


BOOK REVIEWS AND NOTES 907 


present reviewer may be inferred from the statement of one of Dr. von 
Mach’s distinguished admirers (and presumably readers) who says 
(in the Staats-Zeitung): ‘I like Dr. von Mach’s book because it does 
not obtrude his opinions upon the reader.”’ 

Many of the criticisms of the Allied documents appear to the re- 
viewer to pick flaws which are too microscopic to be worth much atten- 
tion. See, for instance, the following notes, stressing the use of the 
word ally in the despatches: p. 443, note 2; p. 444, note 4; p. 445, 
note 2; p. 447, note 6; or the following relating to the precise language 
used in various despatches in referring to Belgian neutrality: p. 438, 
note 5; p. 439, note 1; and p. 440, note 2. 

In a despatch of M. Paul Cambon, French Ambassador at London, 
to his Government, dated August 3rd (French Yellow Book, No. 143, 
von Mach, pp. 425-426), the Ambassador refers to a telephonic com- 
munication from Paris, and Dr. von Mach appends the following note: 
“This is very important, because it suggests that besides the written 
communications which are printed in the official books of documents, 
other communications were exchanged between London and Paris and 
undoubtedly other places too.” It is quite true, as has been pointed 
out by others, that the telephone introduces a new and important ele- 
ment into modern diplomatic exchanges, but in view of the microscopic 
details with which Dr. von Mach’s foot-notes deal, one wonders why 
this “important” point was not at least tied up by a cross reference 
with an earlier despatch of July 31st from Sir Edward Goschen, British 
Ambassador at Berlin to Sir Edward Grey (British Blue Book, No. 121, 
von Mach pp. 386-387), in which Sir Edward Goschen refers to tele- 
phonic communications between Berlin and Vienna. 

One clear misstatement of an important fact merits special notice. 
In the summary for Wednesday, August 5th, the author says, p. 459, 
“Great Britain declares war on Germany as of 11 a.m.” etc. This was 
probably a careless assumption from Belgian Gray Book, No. 41, of 
August 5th, which recites that Great Britain has informed Germany 
“that a state of war existed between the two countries as from 11 
o’clock”’; but of course the 11 o’clock referred to was 11 o’clock at 
night of August 4th. (See Mr. Asquith’s declaration in Parliament 
August 5, 1914, where he said “since 11 o’clock last night a state of 
war has existed between Germany and ourselves” (British Blue Book, 
von Mach’s photographic reproduction, p. 98). 

As Dr. von Mach points out in the introduction, “a great amount 
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of additional information” gathered from all sources has been included 
in the foot-notes. This information, however, is not always of a char- 
acter which commends itself for insertion in an impartial source book 
for scholars. For instance, see note 2 on page 73 in which Dr. von 
Mach states what appears to be his understanding (not in quotation 
marks) of an affidavit which he states is in his possession, made by 
parties unnamed, as to what they say a British officer, who is named, 
said in an address before the Boston Press Club in 1915 about what his 
superiors told him in June and July, 1914, and how he went to Antwerp 
in pursuance of these instructions ‘about one week before the first 
declaration of war ... to concert measures with the head of the 
Belgian secret service;’’ — all of which Dr. von Mach appears to think 
worthy of consideration as tending to explain why Belgium commenced 
to take precautions to preserve her neutrality on July 24, 1914. 

In conclusion, the reviewer wishes to say again that, once the par- 
tisan character of the book is frankly admitted, it is a useful compila- 
tion, but as “a serviceable source book not for partisans but for scholars 
and intelligent readers”’ it distinctly fails to register. 


WILLIAM C. DENNISs. 


The United States Post Office: Its Past Record, Present Conditions, 
and Potential Relations to the New World Era. By Daniel C. Roper. 
Illustrated. New York: Funk and Wagnalls Co. 1917. 


Mr. Roper was for three years the First Assistant Postmaster 
General, and his efficient services led to his appointment as Vice Chair- 
man of the New Tariff Commission, and subsequently as Commissioner 
of Internal Revenue, — perhaps the most onerous and important post 
in the government service, under existing war conditions, next to that 
of a Cabinet officer. He has written this volume, as he says in the 
preface, in the belief that the world war marks the beginning of a new 
era for our country, and that there opens up for the federal postal 
service in consequence a greater potentiality for service to the country 
and mankind than it has ever rendered in the past. 

The book is a concise and readable survey of the origin and develop- 
ment of the federal postal system, and of the various steps which mark 
the history of this development. It describes the internal workings of 
the post office; the development of the railway mail service: the star 
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route system; the establishment and marvelous growth of the rural 
free delivery and the parcels post; the money order service and the 
postal savings banks; it points out how all these things tend to super- 
cede sectionalism by nationalism, and to promote not only private 
comfort and convenience, but national solidarity and patriotism. 

The feature of the post office service most interesting to the readers 
of this JouRNAL, and most important of all, is its international growth. 
It has gradually become an umbilical cord, bringing every country into 
intimate and direct contact with every other. It seems incredible to 
this generation that this reform, so natural and inevitable, should have 
been so long delayed, and so greatly impeded by certain great nations, 
in order to preserve a petty advantage of the control of postal receipts 
in the international transportation of the mails. It is a source of pride 
to Americans that the United States was one of the first to agitate for 
an international postal agreement, and was more effective and earnest 
than any other in finally bringing it about. “As recently as 1860,” 
says Mr. Roper, “anyone who wished to mail a letter to a foreign 
destination was under the necessity of consulting numerous schedules 
of the postage rates and of indicating on the letter the exact route by 
which it was to go. Not even his postmaster, very often, could advise 
him intelligently.” 

Postmaster General Montgomery Blair, at the beginning of Mr. 
Lincoln’s administration, recognized the necessity for the standardi- 
zation of international postal rates, and of the weight limits and other 
conditions of mail service between nations. It was on his initiative, 
through the Department of State, that the first international conference 
was held to consider these problems. Twelve European and three 
American countries participated in this conference, which was held 
in Paris, in 1863. As a direct outcome, the International Postal Con- 
vention at Berne, Switzerland, was held in 1874, and took the initial 
steps in the greatest postal reform in the history of the world. It 
framed an agreement to which twenty-three nations adhered, to the 
effect that postage was to be prepaid in all cases, and was fixed for 
letters at the uniform rate of five cents per half ounce. Each nation 
retained the postage collected on its outgoing letters, and the postage 
stamps and post marks of each nation were recognized by all other 
nations as entitling mail matter to dispatch, delivery, and forwarding 
anywhere within the consolidated postal territory of the world. A 
permanent organization was provided for at Berne, and it was agreed 
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that conventions should be held from time to time as might be necessary 
to consider changes and amendments proposed by the member nations. 

A second conference met in Paris in 1878, which made many improve- 
ments in the system; others have followed at intervals, and every civil- 
ized country is now a member, and the nations of the world constitute 
one postal territory. The Universal Postal Union was the first and in 
many ways remains the most important instance of the united action 
of the nations, the first act of world legislation. It remains the practical 
demonstration of the possibility of that ultimate parliament of the world 
of which the poet has dreamed, and which practical students and states- 
men count upon as the ultimate substitutive for international wars. 
Not until the greatest of all the wars the world has yet known shall have 
come to its end, will we be able to know whether its incalculable suffer- 
ings and sacrifices have brought us nearer to the goal. 


S. N. D. Norra. 


The Hague Court Reports. Publication of the Carnegie Endowment 
for International Peace, Division of International Law. Edited 
with an introduction by James Brown Scott, Director. New York: 
Oxford University Press, American Branch. 1916. pp. exi, 664. 
$3.50. 


This is a collection in English of the first fourteen decisions rendered 
by the tribunals of the Permanent Court of Arbitration at The Hague 
under the Hague Conventions of 1899 and 1907 for the Pacific Settle- 
ment of International Disputes. There are also included the reports 
of the first two International Commissions of Inquiry constituted 
under the same conventions. The need for the collection within a single 
volume of these important international decisions cannot be better put 
than in the report of the editor, Dr. Scott, which he made to the Trustees 
of the Endowment recommending their publication by the Division of 
International Law: 

It is unnecessary and, indeed, out of place in this report to descant upon the 
importance of the Permanent Court and of the awards rendered by special tribunals, 
because, however imperfect the machinery and however open to criticism some of 
their awards may be, the fact is that the organization of the first tribunal chosen 
from the panel marks an era in international relations and the first step taken for the 


creation and development of arbitral jurisprudence. 
The Administrative Council publishes brief abstracts of the proceedings before 
he special tribunals and prints the official awards. These documents are in French 
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and, so far as the Director has been able to learn, the awards have not been collected 
and published in a separate volume, which could be consulted by any and all who 
happen to be interested in this method of settling international disputes.1 The 
American Journal of International Law has translated and published each decision 
as it appeared, but the awards, which are interesting and valuable, are scattered 
through a number of volumes and are thus not easily found or consulted. The 
Endowment has received numerous requests both for the awards and for information 
concerning them. The Secretary has been unable to comply with these requests and 
he has been unable to refer inquirers to any single volume, in French or English, 
in which the texts of the awards are to be found, with the exception of a Dutch 
publication entitled Grotius, International Year Book, in which the awards are printed 
in the language in which delivered. (Year Book of the Endowment, 1913-1914, 
pp. 139-140). 


Each award and finding is preceded by a syllabus giving the essential 
facts and holdings of the tribunal or commission or inquiry. It is 
followed by the agreement of submission and antecedent documents 
useful in forming a complete understanding of the scope and juridical 
value of the award. Where maps and charts accompanied the decisions, 
these have been reproduced and inserted in their proper places. The 
Editor states in his preface that the translations of the awards and other 
documents have been obtained from the most reliable sources available. 
Official translations have been reproduced in official form; unofficial 
translations have been edited to such a degree as seemed necessary; 
where neither kind of translation was obtainable, the translations were 
made by the Endowment. He adds: “In view of the fact that the 
accuracy of the translations might be questioned, especially with respect 
to the more important documents, an Appendix has been added which 
contains the original official texts of the translated documents.” As an 
annex to the Editor’s introduction, he prints the original texts and 
translations of the Hague Convention of 1899 and 1907 for the pacific 


settlement of international disputes. 
A. FIncu. 


1 Since Dr. Scott’s report was written, these decisions have been published in 
volume form by Professor George Grafton Wilson, of Harvard University, under the 
title The Hague Arbitration Cases (Boston: Ginn & Co. 1915. pp. x, 525). 
Professor Wilson’s collection contains, in addition to the awards, the compromise, 
protocols, or agreements for submission. The official language is given in each case, 
and where that is not English, a translation is given on the opposite page. — G. A. F. 
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Grotius — Annuaire International Pour 1915. The Hague: 
Martinus Nijhoff. pp. 200 


This little volume opens with a review, interesting from a banking 
standpoint, of ‘The Netherlands Bank and the War,” followed by an 
Apergu de Faits Internationaux Juridiques. The latter covers the 
period from February 15, 1914 to September 1, 1915, condensed within 
the limits of twenty-three pages and, therefore, of necessity not com- 
prehensive in any satisfactory meaning of the term. There follow 
comments upon Netherland’s jurisprudence, a list of the members of 
the Permanent Court of Arbitration, and, seeming like an echo from a 
forgotten past, the fourteenth sentence of the Permanent Court of 
Arbitration in the matter of the dispute between Holland and Portugal. 
In addition there is contained a summary of treaties between The 
Netherlands and foreign countries touching questions of arbitration 
and other information relative to permanent international treaties, 
having a certain referential value. The book concludes with a bibli- 
ography for the years 1914-1915 upon the subject of public international 
law. 

The work described has, as may be inferred, greater value in Holland 


than elsewhere. 


Diplomatic Documents relating to the Outbreak of the European War. 
Publication of the Carnegie Endowment for International Peace, 
Division of International Law. Edited with an introduction by 
James Brown Scott, Director. New York: Oxford University 
Press, American Branch. 1916. 2 vols., pp. Ixxxi, xcii, 1516. 
$7.50. 


A reprint in two volumes of the official English translations of the 
two ‘‘Red Books” issued by Austria-Hungary, the two ‘‘Gray Books” 
issued by Belgium, the French “Yellow Book,” the German ‘‘ White 
Book,” the Italian ‘‘Green Book,” the two Russian ‘Orange Books,” 
the Serbian “‘ Blue Book,” and the official text of the two British “ Blue 
Books.”’ Each volume is preceded by a table of contents which lists 
and summarizes every paper and document printed therein, and at the 
end of the second volume there is an analytical index digest, which, 
in addition to ordinary index purposes, will be found most useful in 
tracing the attitudes of the several countries upon important points in 
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the negotiations which ended in the outbreak of war. Another useful 


feature of the work is a list of all important personages who are men- 
tioned in or who took part in the correspondence, showing their official 


positions at the time. 


The Hague Conventions and Declarations of 1899 and 1907. Publication 
of the Carnegie Endowment for International Peace, Division of 
International Law. Edited by James Brown Scott, Director. 
New York: Oxford University Press, American Branch. 1915. 
pp. xxx, 303. $2.00. . 

This volume contains the official English translations of the con- 
ventions signed at and the declarations adopted by the two Hague 
Conferences, printed in parallel columns where each Conference adopted 
a convention on the same subject. They are accompanied by tables 
of signatures, ratifications and adhesions of the various Powers, the 
accuracy of which is vouched for by the Department of State of the 
United States, and the official depository of the acts of ratification and 
adhesion — The Ministry for Foreign Affairs of the Netherlands. 
The book also contains English translations of the complete texts of the 
reservations to the various conventions made during the course of the 
Conferences by the different Powers. A copious index-digest, covering 
37 pages, adds materially to the usefulness of the volume. 

This useful volume has also been published in Spanish. 


The Freedom of the Seas. By Hugo Grotius. Publication of the 
Carnegie Endowment for International Peace, Division of Inter- 
national Law. New York: Oxford University Press, American 
Branch. 1916. pp. xv, 83. $2.00. 


An English translation of the Mare Liberum of the “father of inter- 
national law,” accompanied on parallel pages by a revision of the Latin 
text of 1633. Translation and revision by Dr. Ralph Van Deman 
Magoffin, Associate Professor of Greek and Roman History in The 
Johns Hopkins University. Edited with an introductory note by 
James Brown Scott, Director. 


An Essay on a Congress of Nations for the Adjustment of International 
Disputes without Resort to Arms. By William Ladd. Publication of 
the Carnegie Endowment for International Peace, Division of 
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International Law. New York: Oxford University Press, Ameri- 
ean Branch. 1916. pp. 1+162. $2.00. 


This is a reprint of the original edition of 1840, prefixed by an intro- 
duction by James Brown Scott, Director, in which the purpose of Ladd 
in publishing the work is set forth. A very complete statement of the 
earlier origin and history of the movement looking to a congress of 
nations forms a large part of the work and is most instructive. 


Instructions to the American Delegates to the Hague Peace Conferences 
and their Official Reports. Publication of the Carnegie Endowment 
for International Peace, Division of International Law. Edited 
with an introduction by James Brown Scott, Director. New York: 
Oxford University Press, American Branch. 1916. pp. v, 138. 
$1.50. 


The Editor’s announcement gives in concise form the purpose of 
this publication: 

This book was prepared to meet a frequent request for information respecting 
these instructions and reports which are not to be found elsewhere in convenient 
form. Prefixed to the instructions and reports relative to each of the two conferences 
are documents of a preliminary character showing the origin of each conference 
and the successive steps taken in advance of the holding of the conferences. The 
reports of the two delegations will be found most interesting and instructive in that 
they represent the views of the American delegates on the particular subjects referred 
to and which were the subject of action by the conferences. 


The Status of the International Court of Justice and An International 
Court of Justice. By James Brown Scott. Publications of the 
Carnegie Endowment for International Peace, Division of Inter- 
national Law. New York: Oxford University Press, American 
Branch. 1916. pp. v, 93 and 108. $1.50 each. 


The first is an exposition of the present status of the International 
Court, giving the reasons for or objects of its proposal, with the previous 
history of the movement in favor of arbitration. It also discusses the 
project of the American delegates submitted to the Second Hague 
Conference and the reasons for the nonestablishment of the Court by 
that Conference. An appendix contains addresses by the different 
delegates at the Conference on the subject of the proposed Court, and 
other pertinent documents, including a draft convention for its establish- 


ment. 
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What might be called a companion volume has also been issued by the 
Division of International Law under the title An International Court of 
Justice. It is a reprint of a letter and memorandum prepared and 
submitted by Dr. Scott on January 12, 1914, to the Netherland Minister 
for Foreign Affairs, which, recognizing the great difficulties in the way 
of establishing a court for all the nations of the world, propose the 
constitution of the court by a limited number of Powers as a first step 
toward a world court. 


BOOKS RECEIVED 


(Mention here does not preclude an extended notice in a later issue 
of the JoURNAL.) 


Addresses on International Subjects. By Elihu Root. Collected 
and edited by Robert Bacon and James Brown Scott. (Cambridge: 
Harvard University Press. 1916. pp. ix, 463. $2.50.) 


Latin-America and the United States. Addresses by Elihu Root. 
Collected and edited by Robert Bacon and James Brown Scott. (Cam- 
bridge: Harvard University Press. 1917. pp. xvi, 302. $2.50.) 


Military and Colonial Policy of the United States. Addresses and 
teports by Elihu Root. Collected and edited by Robert Bacon and 
James Brown Scott. (Cambridge: Harvard University Press. 1916. 
pp. xxiv, 502. $2.50.) 


Addresses on Government and Citizenship. By Elihu Root. Col- 
lected and edited by Robert Bacon and James Brown Scott. (Cam- 
bridge: Harvard University Press. 1916. pp. ix, 552. $2.50.) 


Jewish Disabilities in the Balkan States. American contributions 
toward their removal, with particular reference to the Congress of 
Berlin. By Max J. Kohler and Simon Wolf. A paper presented at 
the twenty-fourth annual meeting of the American Jewish Historical 
Society. (Publication No. 24 of the American Jewish Historical Society. 
1916. pp. xi, 169.) 


Leading Cases on International Law. By Lawrence B. Evans, 
of the Massachusetts Bar. (Chicago: Callahan & Co. 1917. Cloth, 
pp. xix, 477. $3.50.) 
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A Guide to Diplomatic Practice. By the Rt. Hon. Sir Ernest Satow. 
(London and New York: Longmans, Green & Co. 1917. Cloth, 
2 vols., pp. xxii, 407, ix, 405. $9.00.) 


International Conventions and Third States. A monograph by 
Ronald F. Roxburgh, of the Middle Temple. (London and New York: 
Longmans, Green & Co. 1917. Cloth, pp. xvi, 119. $2.50.) 


America’s Case against Germany. By Lindsay Rogers, Adjunct 
Professor of Political Science in the University of Virginia. (New 
York: E. P. Dutton & Co. Cloth, pp. xv, 264. $1.50.) 


The Immediate Causes of the Great War. By Oliver Perry Chitwood, 
Professor of European History in West Virginia University. (New 
York: Thomas Y. Crowell Co. Cloth, pp. xii, 196. $1.35.) 


Die Gestaltung des Vélkerrechts nach dem Weltkriege. By Otfried 
Nippold. (Zurich: Orell Fussli. 1917. Paper, pp. vi, 285. 10 fr.) 


The Political Writings of Jean Jacques Rousseau. Edited from the 
original manuscripts and authentic editions, with introductions and 
notes, by C. E. Vaughan, Emeritus Professor of English Literature in 
the University of Leeds. (Cambridge: University Press. New York: 
G. P. Putnam’s Sons. 1915. Cloth, 2 vols., xix, 516, 577. $18.50.) 


The American Peace Treaties. Full texts of treaties, with an intro- 
duction and a commentary, by Chr. L. Lange, Secretary General. 
(Interparliamentary Union: Christiania. 1915. Paper, pp. 80.) 


Problems of the War. Papers read before the Grotius Society in the 
year 1916. Vol. II. (London: Sweet and Maxwell, Ltd. 1917. 


pp. xxv, 178. 6s.) ’ 


La Garantie de la Société des Nations. By Gaston Moch. (Paris: 
Marcel Riviére & Cie. 1916. Paper, pp. 44. 40 centimes.) 


Les Affinités frangaises de l’Alsace avant Louis XIV et l’iniquité 
de sa séparation de la France. By Jacques Flach, member of the Insti- 
tute and professor at the College of France. (Paris: Recueil Sirey. 
1915. Paper, pp. 158. 2 fr. 50.) 


Du droit de la force da la force du droit. By Edgard Milhaud, Pro- 
fessor at the University of Geneva. (Geneva: Edition Atar. 1915. 
Paper, pp. 128. 1 fr.) 
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The Stakes of Diplomacy. Popular ed. By Walter Lippmann. 
(New York: Henry Holt & Co. 2d ed. Paper, pp. xxii, 235. 60c.) 

Fluctuation of the Populations during the World War. I. Germany 
and France. Bulletin No. 3 of the Society for the Study of the Social 
Consequences of the War. (Copenhagen: Selskabet for Social Forsken 
af Krigens Folger. 1917. Paper, pp. 141.) 

Defensively armed Merchant Ships and Submarine Warfare. By A. 
Pearce Higgins. (London: Stevens & Sons, Ltd. 1917. Paper, pp. 
56. Is.) 

The Mexican Constitution of 1917 compared with the constitution of 
1857. Translated and arranged by H. N. Branch, with a foreword 
by Dr. L. 8S. Rowe. (Philadelphia: The American Academy of Political 
and Social Science. 1917. Paper, pp. v, 116.) 

Russian Foreign Policy in the East. By Milivoy 8S. Stanoyevich. 
Oakland and San Francisco: Liberty Publishing Company. 1916. 
(Paper, pp. viii, 38.) 

The Monroe Doctrine, an Interpretation. By Dr. Albert Bushnell 
Hart. (Boston: Little, Brown & Co. 1916. Pp. xiv, 445.) 

Breaches of Anglo-American Treaties. By Major John Bigelow, 
U.S.A., retired. (New York: Sturgis & Walton, 1917. Pp. ix, 248. 
$1.50 net.) 

Germany’s Commercial Grip on the World. By Henri Hauser. Trans- 
lated by Manfred Emanuel. (New York: Charles Scribner’s Sons. 
1917. Pp. 259.) 

Die Vélkerrechtliche Stellung des Papstes und die Friedenskonferenzen. 
By Dr. Josef Miiller. (New York: Benziger Bros. 1916. Pp. xvi, 234.) 


Los Extranjeros en Venezuela. By Dr. Simon Planas Suarez. 2d ed. 
(Lisbon: Centro Tipografico Colonial. 1917. Pp. 368.) 


America and the Canal Title. By Joseph C. Freehoff. (Published 
by the author. 1916. Pp. 404. $1.50 net. The same in Spanish, 
published by the Ministry of Foreign Affairs of Colombia. Pp. 342.) 
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Teoria Criticia de las Bases del Derecho. Internacional Privado. 
Tomo primero. (Caracas. 1917. Pp. x, 446.) 


Organisation Centrale pour une Paix durable. Recueil des Rapports 
sur les différents points du Programme-Minimum. 3d pt. Pp. 383; 
Commentaire officiel du Programme-Minimum. Pp. xv, 48. (The 
Hague: Martinus Nijhoff. 1917.) 


PERIODICAL LITERATURE OF INTERNATIONAL LAW 
[For list of abbreviations, see p. 857.] 


Agents. De la saisie-arrét des biens des agents diplomatiques. Ch. Leurquin. 
Int. Law Notes, 2:89. 

Aérial Warfare. Airraids andthe new war. Harold F. Wyatt. Nineteenth Century, 
82:31. July. 

Albania. Albania, Austria, Italy. O.de L. Essaid. Contemporary, 92:145. Aug., 
1917. 
—., Reéstablishing Albania. Current Hisiory, 6:Pt. 2:284. Aug. 
—. Two officers of autonomy for Albania. Current History, 6:Pt. 2:85. July. 
—. New Republic of Koritza. Reorganization in Albania. Current History, 
6:Pt. 2:87. July. 

Aliens. Letter from the secretary of war transmitting information relative to aliens 
between the ages of 21 and 31 years now in the United States. Cong. Record, 
65 :4661. 

Alsace-Lorraine. Question (The) of Alsace-Lorraine. Ernest Lavisse and Christian 
Pfister. Fortnightly, 102:49. July. 

Arabia. The Arabs and the Turks inthe war. J. F. Scheltema. Current History, 
6:Pt. 2:531. 

——. Revival (The) of the Arab nation. Sidney Low. Fortnightly, 102-82. 

July. 

Argentine Republic. Sympathies (Les) argentines et les nations alliés. Jose Pacifico 
Otero. La Revue, 118:603. June. 

Armenia. Armenia, her culture and aspirations. Arshag Mahdesian. J. of Race 
Development, 7:448. April, 1917. 

——— . Armenian (The) tragedy. Edmund Candler. Current History, 6:Pt. 
2:332. Aug. 

————. Tsarisme (Le) en Asie-Mineure: Le probléme arménien. Edgar Gran- 
ville. La R. Politique int., 1917 :128. 

Austria. Assassination of the Austrian Premier. The Apologia of Dr. Adler an 
important utterance. Current History, 6:Pt. 2:330. Aug. 

———. Austria’s hour of destiny. By Politicus. Fortnightly, 102:283. Aug. 

————. Emperor Charles’ throne speech. May 31, 1917. Current History, 6: 
Pt. 2:44. July. 

————. Guerre (La) des nations en Autriche. Paul Louis. Revue Bleue, 55:362. 
June. 

———. Comment |’Autriche se fait aimer. G. Bibliotheque Universelle et Revue 
suisse, 86:29. May. 

————. Italy, Austria and Europe. Enrico Corraddini. Nineteenth Century, 81: 
1193. June. 
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- New spirit in Austria (The). H. N. Brailsford. Contemporary, 92:130. 

Bagdad. Report of the capture of Bagdad. Gen. Sir Stanley Maude. Current 
History, 6:Pt. 2:544. Sept. 

Balkans. Balkan unity and the new departure; a reply to Mr. Noel Buxton. 
A. F. Whyte. Nineteenth Century, 82:211. July. 

— -. Fate (The) of the Balkans. Herbert A. Gibbons. Century, 94:177. June. 

- New (The) departure in Balkan diplomacy. Noel Buxton. Nineteenth 
Century, 81:1215. June. 

Belgium. Actitud (La) de los Estados Unidos ante la violacién de la neutralidad de 
Bélgica. R. de Ciencias Economicas, 5:62, 205. Jan.—June. 

-—- Belgian (The) mission in America. Current History, 6:Pt. 2:272. Aug. 

- Belgique (La) en 1914 et la Saxe de 1756 A 1763. P. de Pardiellan. 
La Revue, 118:477. June. 

- Fonctionnement de la justice en Belgique sous l’occupation allemande. 

lunet, 44:1000. 

Neutrality of Belgium. Henry Goudy. Juridical R., 29:119. June. 

China. China and the world war. Gardner L. Harding. Current History, 6:Pt. 
2:100. July. 

Choate, Joseph H. Remarks on the death of Joseph H. Choate. Cong. Record, 
95 :2634, 3017. 

Courts. Proposition de constitution d’une Haute Cour de justice des alliés pour 
statuer sur les crimes et attentats des ennemis au cours de la guerre. Clunet, 
44:1, 1212. 

Cuba. Cuba no puede invocarse en testimonio del imperialismo norteamericano. 
Dr. Ratil de Cardenas. Cuba Contempordnea, 14:246. 

Danish West Indies. The Danish West Indies. L. A. Hornby. Century, 94:214. 
June. 

Declaration of the Rights and Duties of Nations. Déclaration des droits et devoirs 
des nations formulée par l’institut américain de droit international. S. F. 
Clunet, 44:1,103. 

Diplomacy. Het optreden der diplomatie. Vrede door Recht, 18:28. March-April, 
1917. 

Eastern Question. The great powers and the Near East. Asiatic R., 11:434. May. 

Egypt. The political status of Egypt. Current History, 6: Pt. 2:411 

———. Egyptinwartime. Sir Malcolm Mcllwraith. Fortnightly, 102:221. Aug. 

Enemy Subjects. Régime (Le) juridique des biens des sujets ennemis en Allemagne 
fin). Dr. Giesker-Zeller. Clunet, 44:875. 

———. Conditions (La) des biens des sujets ennemis et le barreau de Milan. 
J. Valery. Clunet, 44:893. 

European War. Affaire (L’) Sarajevo. Bibliotheque Universelle et Revue suisse, 86: 
475. June. 

—. Condizione (La) giuridica processuale dei sudditi nemici in Italia. R. di 

r int., 6:244. 

———. Contribution 4 la guerre allemande par la destruction et le pillage systé- 
matiques des pays occupés, par l’empoisonnement de |’adversaire, par la ré- 
duction en esclavage de la population civile et par le rapt des femmes. L. D. 
Clunet, 44:949. 
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— ——. Democracia (La) es mala guerrera. Las lecciones que se desprenden de 
los errores cometidos por Ingleses y Franceses. Lord Northcliffe. Cuba Con- 
temporanea, 14:139. 

—_—. Deportations planned in advance. Belgian official memorandum. Current 

History, 6: Pt. 2:143. July. 
—.—., Embargo on exports of food and other commodities. Current History, 
6: Pt. 2:254. Aug. 

————. Facts (The) supporting President Wilson’s war message. Current History, 

6: Pt. 2:64. July. 

Estimates of war casualties. Current History, 6: Pt. 2:427. Sept. 

——— . Fruits of diplomatic missions. Current History, 6: Pt. 2:59. July. Clos- 
ing addresses of French and British envoys and summary of their work. 

— -. German barbarities in France. Official report of illegal treatment in- 
flicted upon inhabitants in occupied territory. Current History, 6: Pt. 2:340. 
Aug. 

———. Guerra (La) europea e problema delle sue cause. E. Rota. Nuova Rivista 
Storica, 1:96. 

———. Preuve (La) décisive de la préméditation allemande. X. Bibliotheque 
Universelle et Revue suisse, 86:284. May. 

———. Problems (The) of war control after three years experience. Nineteenth 
Century, 82:424. Aug. 

———. Rapporti (Le) economici tra gli alleati dopo la guerra. —Tommaso Tittoni. 

Nuova Antologia, 189:1. May. 

Répercussion de la guerre sur la direction morale des professionnels du 

droit. Edmond Picard. Clunet, 44:1004. 

———. Shipping sunk by submarines. Record from May 14, to Aug. 15, 1917. 
Current History, 6: Pt. 2:88, 250, 405. July—Sept. 

———. Statistics relative to losses by U-boats. Congressional Record, 55:4324. 

——. Von Bissing’s plan to annex Belgium. Pan-German program revealed. 
Current History, 6: Pt. 2:352. Aug. 

———. The war and national debts. H.J. Jennings. North American R., 206:25. 


July. 
Germany. First address of Dr. Michaelis. July 19,1917. Current History, 6: Pt.2: 
198. Aug. 


——-. German (The) crisis. Chancellor von Bethmann Hollweg resigns and is 
succeeded by Dr. Michaelis and a new ministry. Current History, 6: Pt. 2:191. 
Aug. 

————. German warnings to Germany. George Saunders. Nineteenth Century, 
82:75. July. 

———. Germany’s law of necessity. Albert B. Hart. N. Y. Times. Feb. 18, 
1917. 

————-. How the Hohenzollerns and junkers control. Charles Downer Hazen. 
Current History, 6: Pt. 2:198. Aug. 

————-. Mobilizing the German mind. Charles Edward Lyon. Journal of Race 
Development, 7:385. April, 1917. 

My four years in Germany. James W. Gerard. Philadelphia Public 

Ledger, Aug., 1917. 
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———. Premiéres (Les) manifestations de |’Allemagne ‘“‘iiber alles.’’” Edmond 
Cliray. La Grande R., 21:683. June. 

— —-. Xénologie (La) (Auslandskunde) en Allemagne. A. Ebray. Clunet, 44:931. 

Great Britain. Great Britain. Texts of Acts of Parliament relative to trading with 
the enemy. Congre sstonal Record, 55 :534A. 

Greece. Déconfiture (La) de Constantin I®’. Paul Louis. Revue Bleue, 55:395. 


July. 
—. Downfall of King Constantine. Current History, 6: Pt. 2:83. July. 
-———. Greece joins the allies. How Constantine departed. Current History, 


6: Pt.2:281. Aug. 
—. Question (La) grecque. Auguste Gauvain. R. de Paris, 24 (4):98. July. 
———. State (The) of feeling in Old Greece. Ronald M. Burrows. Contempora 
113:1. July. 
Grotius. Constitution d’une société pour la publication des ceuvres de Grotius. 
Clunet, 44:1, 126. 
Grotius Society. Grotius Society. Annual meeting. Solicitors’ J., 61:448. May. 
Holy Alliance. Holy Alliance. Treaty of Verona. Congressional Record, 55:6553. 
International Ideals. International ideals. D. J. Hill, Century, 94:260. 
International Law. Analogy between natural persons and international persons in 
the law of nations. E. D. Dickinson. Yale Law J., 26:564. May. 
——. Application (L’) en droit international de la législation de guerre. Bar- 
rault, H. E. R. de dr. int. privé et de dr. pénal int., 13:141. 
——. Citizen Genet: His contribution to international law. O. Hallam. <Ameri- 
can L. R., 61:321. June. 
Comment |’Allemagne travaille pendant la guerre 4 parfaire le droit in- 
ternational. F. von Liszt. Clunet, 44:911. 
Los Conceptos modernos del derecho internacional. Ruy Barbosa. R. d 
Derecho, Juris., y Ciencias Sociales, 13:11, 151. 
International law. Congressional Record, 4751. 
International law and the war. J. H. La Fontaine. Chicago Legal News, 
49:311. April. 
———. International law as an expression of international life. David J. Hill. 
New Jersey Law R., 1:119. June. 
International organization: constitution of a legislative body. Ralph 
C. Minor. Virginia Law Register, 4:601. May. 
New code of international law needed. Virginia Law Register, 3:49. May. 
New law of nations. J. Kohler. Michigan Law R., 15:638. June. 
Personal factor in international relations. D. Da Gama. Bul. P. A. U., 
44:478. April. 
Président (Le) des Etats-Unis, W. Wilson et le droit des gens. F. von Liszt. 
Clunet, 44:991. 
Reign of law. J.M.Clark. Century Law J., 84:380. May. 
Sixteenth (A) century theologian on international law. H. F. Wright. 
Catholic World, 105:457. July. 
—. Société suisse de droit international. Clunet, 44:1, 127. 


———. Some reflections on internationallaw. (Inability to enforce rules Ameri- 
can Law R., 61:456. June. 
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Teoria dommatica delle fonti di norme giuridiche in diritto internazionale. 

T. Perassi. R. di dir. int., 6:195. 

Violation par l’Allemagne du droit des gens et des traités condamnée par 
la Société de législation comparée. Clunet, 44:1, 108. 

—_——, Prescripcién (La) en derecho internacional. L. Rodriguez Mira. R. de 
Legis. y juris. de la Asoc. de Abogados de Puerto Rico, 4:156. 

Ireland. What Ireland wants. Sir J.R.O’Connell. Fortnightly, 102:101. July. 

———. Irish Settlement (An)? A. V. Dicey and Sir Henry Blake. Nineteenth 
Century, 82:1. July. 

Italy. Italian diplomatic commission. Current History, 6: Pt. 2:62. July. 

Italie et Saint Siége. Georges Scelle. R. gén. de dr. int. pub., 24:244. 

Japan. Japan Ordinance forbidding transactions with enemies and memorandum 

explanatory of the Ordinance. J. E. de Becker. Int. Law Notes, 2:85. 

Arrival of the Japanese mission and other envoys. Current History, 
6: Pt. 2:429. Sept. 

——. The Japanese point of view. F.W.Henshaw. North American R., 206:55. 


July. 
Japan’s part in the war. Gardner L. Harding. Current History, 6: Pt. 2: 


528. Sept. 
League to Enforce Peace. On leagues to enforce peace. Henry C. Lodge. National R., 
69:439. June. 
Maritime Law. Code of maritime neutrality. Harvard L. R., 30:627. April. 
Enemy ships in port. Th. E. Holland. Law Times, 142:431. April. 
——.. Great Britain’s blockade by mines, etc. Speech of Hon. Robert la Follette. 
April 4, 1917. Congressional Record, April 6, 1917, p. 300. 
Guerre (La) commerciale sous-marine. Les torpillages du Lusitania, de 
l’Arabic, de l’Ancona et du Persia. Les protestations des Etats-Unis et les 
concessions de l’Allemagne. J. Perrinjaquet. 2. gén. de dr. int. pub., 24:137. 
Mare (Il) e le sue rive nel diritto romano. E.Coata. R&R. di dir. int., Ser. 2, 


vol. 6:337. 

Influencia del descubrimiento y conquista de America en el desenvolvi- 
miento progresivo del Derecho Internacional Maritimo. Conferencia dictada 
por el doctor don Salvador Rodriguez Gonzalez. Universidad (La), 11:339. 

Mezico. International pecuniary claims against Mexico. Edwin M. Borchard. 
Chicago Legal News, 49:350. May. 

Mexican constitution of 1917. Mexican R., 1:2. March. 

Middle Europe. Europe et Europe centrale. L.T. Hobhouse. Bibliotheque Uni- 
verselle et Revue suisse, 86:343. June. 

Threat (The) of “Mittel-Europa.” Thomas G. Frothingham. Current 
History, 6: Pt. 1:97. July. 

Paix (La) et la guerre au Maroc. Jean Ajalbert. Mercure, 121: 426. 
une. . 

Nationality. Communication de M. Jules Valéry, relative aux réformes A apporter 
aux lois concernant la naturalisation. Bul. Men. de la Soc. de Légis. Comp.., 
46 :146. 

Contribution A l'étude de la nationalité des Sociétés. P. Pic. Clunet, 

44:841. 
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Essai d’un projet de loi sur la nationalité. J. Pillaut. 2. de dr. int. privé 

et de dr. pénal int., 13:5. 

Etat des traités et lois relatifs A la nationalité et A la naturalisation, en 

vigueur dans les principaux pays au 1% avril 1917. E.Oudin. Clunet, 44:817. 

Nationalité (La) dans les rapports de l’Allemagne avec les Etats-Unis et 

les traités Bancroft. A. Weil. Clunet, 44:899. 

Nouvelle (La) loi frangaise sur la nationalité des femmes ressortissant & 

des Etats ennemis, qui épousent des Frangais. E. A. Clunet, 44:889. 

Question (La) des nationalités en Hongrie. Charles Vicenty. R. Poli- 

tique int., 1917 :209. 

Communication de M. Ch. Lyon-Caen, sur la nationalité des sociétés 
composées en tout ou en partie de membres étrangers. MM. Pillet, Legouez, 
Jouanny, Bricard. Bul. Men. de la Société de Législation Comparée, 46:125. 

Neutrality. Neutralité (La) pendant la guerre mondiale. Baron Jules Wlassics. 
Holland News, 1916:230. 

———. Neutrals and permanent peace. L. Simons. Allantic 120:190. Aug. 

———. Neutralidad (La) de Chile y el Derecho Internacional. Alejandro Alvarez. 
R. de Derecho, Juris., y Ciencias Sociales, 13:187. 

———. Neutral waters and the belligerents. Law Times, 143:28. May. 

Sea-power and the armed neutralities. Sir Francis Piggott. Nineteenth 
Century, 82:149. July. 

Northcliffe, Lord. Lord Northcliffe and other envoys. Current History, 6: Pt. 2:274. 
Aug. 

Pacifism. Pacifismo (El) y el internationalismo en la evolucién juridica. Juan 
Liscano. Cuba Contempordnea, 15:309. 

Pan American Affairs. Solidariedade Americana. M. de Oliveira Lima. R. de 
Derecho, Historia y Letras, 57 :462. 

Peace. Entente peace terms defined. Current History, 6: Pt. 2:50. July. 

Is de verdesbeweging anti-vaderlandslievend? Vrede door Recht, 18:22. 
March-April, 1917. 

——. Krig og Fred. Arthur Christensen. Gads Danske, M., 11:524. June. 

———. No annexations and no indemnities? By Politicus. Fortnightly, 102:20. 


July. 


Pacifisme (Le) et la guerre. De la possibilité de la paix universelle. 
Louis Narquet. Mercure, 121:577. June. 

———. Lord Cecil on Russia’s peace program. Current History, 6: Pt. 2:46. July. 

. Peace Correspondence relative to suggested basis for peace. Congressional 

Record, 55:5926, 6229. 

Pope Benedict’s appeal for peace: Official Text, Current History, 6: Pt. 2: 

392. Aug. 

Problem (Das) des Weltfriedens. Philip Lorn. Deutsche R.,1917. March. 

Reality (The) of peace. D. H. Lawrence. English R., 1917:415, 516. 
May-June. 

———. War aims and peace terms restated. Official utterances of Premier Lloyd 
George, Baron S. Sonnino and other ministers. Current History, 6: Pt. 1:261. 


Aug. 


War aims of the allies restated. Current History, 6: Pt. 1:46. July. 
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Wandel (Der) der Friedensbewegung. Henri Lammasch. Deutsche R., 
Feb. 1917. 

Philippines. The right of the United States to admit the Philippine Islands into the 
Union as a state, to cede to a foreign power, or to declare independent. Ameri- 
can Law R., 51:543. 

Poland. Pologne (La) et la paix. Simon Askenazy. R. Politique int., 1917:97. 

—. Proclamation (La) russe aux Polonais. Jan. Kucharzewski. La R. 

Politique int., 1917 :230. 

—. Reunited independent Poland. Review of Reviews, 56:321. Sept. 

Porto Rico. Naturalizacién de Portorriquefios. R.J. Van Deusen. R. de legis. y 
juris. de la Asoc. de Abogados de Puerto Rico, 4:23. 

Trabajadores (Los) en Puerto Rico. R. de legis. y juris. de la Asoc. de 
Abogados de Puerto Rico, 4:28. 

———. Decisién (Una) importantisima. El Territorio de Puerto Rico. R. de 
legis. y juris. de la Asoc. de Abogados de Puerto Rico, 4:214. 

Prisoners of War. Prisonniers de guerre et le refus d’obéissance entre eux. Dr. 
Giesker-Zeller. Clunet, 44:866. 

Private International Law. Some observations on the private international law of 
the future. Yale Law J., 26:631. 

Prizes. Vernietiging van neutrale prijzen en hoe deze kan worden voorkomen. 
Verde door Recht, 18:25. March-April 1917. 

Reprisals. Exercise du droit de reprise directe contre l’ennemi destructeur volon- 
taire des richesses nationales. H.Goulley. Clunet, 44:918% 

———. Reprisals: Sir Graham Bower. Int. Law Notes, 2:90. 

Russia. Address delivered at Petrograd by Elihu Root. Congressional Record, 
66:4144. 

——. American (The) mission to Russia. Current History, 6: Pt. 1:57. July. 

———. Career (The) of Kerensky. Current History, 6: Pt. 2:114. July. 

———. Kerensky: Compromiser. Henry Suydam. Review of Reviews, 56:160. 
Aug. 

———. President Wilson’s note to Russia. Current History, 6: Pt. 2:49. July. 

———. Prince Ivoff on Russia’s situation. Statement July 7, 1917. Current 
History, 6: Pt. 2:205. Aug. 

———. Return of the Root mission. Nation (N. Y.), 15:166. August. 

———. Root (The) Commission in Russia. Current History, 6: Pt. 2:211. Aug. 

———. Rusia ylademocracia. Julio Villoldo. Cuba Contempordnea, 14:100. 

Russian (The) and French revolutions. 1789-1917: Parallels and con- 
trasts. Current History, 6: Pt. 2:118. July. 

————. Russia and the peace danger. E. J. Dillon. Fortnightly, 102:33. July. 

———. Russian mission to the United States. Current History, 6: Pt. 2:266. Aug. 

Russia passes through deep waters: Kerensky’s new leadership. Current 
History, 6: Pt. 2:433. Sept. 

~————. Russia three months after the revolution. By a Russian officer. N. 
American R., 206:209. Aug. 

————. Russia’s perilous transition stage. Current History, 6: Pt. 2:53. July. 

——--. Story of the Russian upheaval. Christian L. Lange. Current History, 
6: Pt. 2:105. July. 
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What the Root mission learned about revolutionary Russia. Review of 
Reviews, 56:304. Sept. 

Schleswig-Holstein. Life in Denmark’s Lost Province. Gurun Randrup Toksvig. 
Current History, 6: Pt. 2:512. Sept. 

Slesvig (Le) danois de 1864-1916. H.C. Buyse. Bibliothtque Universelle 
et Revue suisse, 86:395, 87:89. June-July. 

Serbia. Serbia’s plan of reorganization. Current History, 6: Pt. 2:431. 
Serbia plundered by conquerors: an official statement. Current History, 6: Pt. 
2:485. Sept. 

Shanghai, China. Shanghai: an experiment in internationalism. N. Pfeffer. 
Bookman, 45:419. July. 

Socialism. German socialism and the war. Richard Dobson. Current History, 
6: Pt. 2:447. Sept. 

Newest (The) Stockholm peace plan. Wm. E. Walling. N. Y. Times, 
July 18, 1917. 

———. The Socialists in the war: their Pacifist activities. Current History, 
6: Pt. 2:4389. Sept. 

Sovereignty. Stockholm Conference. Texts of peace program proposed by the 
German delegates before the arrival of delegates from other belligerent countries. 
N.Y. Times, May 31, 1917. 

— ——. Théories (Les) germaniques de la souveraineté 4 la fin du XI® siécle. 
Augustin Fliché. R. historique, 125:1. 

Spain. Spain and the war. Charles H. Cunningham. American Pol. Sci. R., 
11:421. Aug. 

Switzerland. Probléme (Le) de la paix au point de vue suisse. William Martin. 
R. Politique int., 1917 :128. 

Question (La) des étrangers en Suisse devant le Cercle libéral de Lausanne. 
E. D. Clunet, 44:1, 123. 

Territorial Waters. Limite (La) de la mer territoriale. R. de Ryckére. Clunet, 
44921. 

Treason. Onwar treason. L. Oppenheim. Law Q. R., 33:266. 

Treaties. Convention (La) franco-belge du 8 juillet 1899 et le projet de convention 
analogue entre la France et |’Italie (suite et fin). Ch. Lachau. R. de dr. int. 
privé et de dr. pénal int., 13:31. 

Effet de la guerre sur les conventions constitutives des Unions inter- 
nationales. Clunet, 44:927. 

United States. American ships damaged or destroyed by German submarines. 
Congressional Record, 55:1006. 

Los Estados Unidos en la Bahia de Fonseca. Segundo Fallo de la Corte 
de Justicia Centro Americano, contra Nicaragua y los Estados Unidos, en la 
accién promovida por El Salvador. Centro Americano R. de Derecho, Historia 
y Letras, 57:501. 

. First American army in France. A memorable welcome. Current History, 
6: Pt.2:215. Aug. 

First (The) United States war loan. Current History, 6: Pt. 2:17. July. 

General Pershing in France. Current History, 6: Pt. 2:6. July. 

———. How the war came to America. Current History, 6: Pt. 2:304. Aug. 


Sept. 
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—— —. Logan (The) law revived to prevent the socialist delegates from going to 
Stockholm. Independent, 90:398. June. 

———. The loyalty of the foreign born. M. E. Ravage. Century, 94:20. June. 

—. Secretary Lansing on our war aims. Current History, 6: Pt. 2:455. Sept. 

War for American honor and lives. Senator Wm. E. Borah. Current 

History, 6: Pt. 2:460. Sept. 

Why we entered the great war. Address by William Howard Taft. Cur- 
rent History, 6: Pt. 2:317. Aug. 

—. Why we went to war. President Wilson’s flag day address. Current 
History, 6: Pt. 2:1. July. 

War. Enseignements des anciennes guerres. Lorenzo d’Adda. Bibliotheque Uni- 
verselle et Revue suisse, 86:420. June. 

Expositions (Les) de guerre. Dauville d’Hostel. La Revue, 118:613. 


June. 

Guerre (La) a-t-elle décrété la faillite de la morale? J. Grasset. La 

Grande R., 21:414. May. 

Guerra (La). Meditazoni storiche e politiche. Guiseppe Manacorda. 

Rassegna Nazionale, 8:93. May. 

Principes (Les) de la guerre ont-ils changé? General Percin. La Grande 
R., 21:577. June. 

World Federation. Fédération (La) du Monde. Arthur Travers-Borgstroem. 
Bibliotheque Universelle et Revue suisse, 86:473. June. 
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